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Washington, D.C. 


Dear Mr. SpeAKeERr: By direction of the Committee on Govern- 


ment Operations, I submit herewith the committee’s second report to 
the 86th Congress. The committee’s report is based on a study made 
by its Government Information Subcommittee. 


Wiuuram L. Dawson, Chairman. 
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Union Calendar No. 78 


(ra CONGRESS HOUSE OF REPRESENTATIVES REportT 
Ist Session No. 234 


AVAILABILITY OF INFORMATION FROM FEDERAL 
DEPARTMENTS AND AGENCIES 


IR FORCE REFUSAL TO THE GENERAL ACCOUNTING 
OFFICE) 


Manco 19, 1959.—Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed with an illustration 


Mr. Dawson of Illinois, from the Committee on Government 
Operations, submitted the following 


SECOND REPORT 


SUBMITTED BY THE SPECIAL GOVERNMENT INFORMATION 
SUBCOMMITTEE 


On March 18, 1959, the Committee on Government Operations had 
fore it for consideration a report from its Special Government 
formation Subcommittee entitled, “Availability of Information 
‘tom Federal Departments and Agencies (Air Force Refusal to the 
eneral Accounting Office).”’ 

After consideration of the report as submitted by the subcommittee, 
pon motion made and seconded, the report was approved and 
opted as the report of the full committee. The chairman was 
irected to transmit a copy to the Speaker of the House. 


I. BACKGROUND 


The Special Subcommittee on Government Information was char- 
red on June 9, 1955, by Congressman William L. Dawson, chairman 
{the Committee on Government Operations of the House of Rep- 
wentatives. He directed the subcommittee to study charges that 
‘ederal executive and independent agencies have withheld pertinent 
ind timely information from the Congress, the press, and the public. 
dis chartering letter to Congressman John E. Moss, subcommittee 
‘airman, stated that the subcommittee’s study was to cover the 
erations of ‘‘the executive branch at all levels” to determine the 
‘ficiency and economy of such operation in the field of informa- 


1 
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tion * * *.” Hestated that the subcommittee’s reports should “fully 
and frankly disclose any evidence of unjustifiable suppression of infor- 
mation or distortion or slanting of facts’ and concluded that the sub- 
committee was to “seek practicable solutions for such shortcomings, 
and remedies for such derelictions, as you may find and report your 
findings to the full committee with recommendations for action.’ 
(Hearings of the Special Subcommittee on Government Information, 
p. 20.) 

The General Accounting Office, as the fiscal ‘‘watchdog”’ of the Con- 
gress, is an important element in helping the Congress, and this 
committee in particular, keep track of “efficiency and economy”’ in 
the executive branch of Government. In its 3%-year study of infor- 
mation problems, the subcommittee has found an alarming trend 
among executive agencies, particularly the Department of Defense, 
toward greater restrictions on the information to which the General 
Accounting Office is legally entitled and must have to perform its 
statutory duties. The subcommittee became particularly concerned 
about restrictions a by Department of Defense Directive 
5200.1 of July 8, 1957. After a study of the validity and effect of the 
directive, the sube mainitben reported the findings to Chairman 
Dawson. 

As a result of the subcommittee’s findings, Chairman Dawson wrote 
the following letter to the chairman of each committee and subcom- 
mittee of the House of Representatives (subsequently, Subcommittee 
No. 6 of the House Armed Services Committee took up the question of 
Department of Defense restrictions on the General Accounting Office 


in hearings on March 10, 11, and 12, April 1, and July 9, 1958): 


E1enty-Firra ConGress, 
CONGRESS OF THE UNITED STATES, 
House or REPRESENTATIVES, 
CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C., January 14, 1958. 

Dear Co.ueaGcue: As the attached report indicates, the Depart- 
ment of Defense has adopted regulations restricting the General 
Accounting Office’s access to information to a point where the GAO 
is severely hampered in its investigative work for the Congress and 
its committees. 

The General Accounting Office and the Special Government Infor- 
mation Subcommittee of the House Government Operations Com- 
mittee are trying to remove these restrictions on Defense information 
for Congress. 

I bring this matter to your attention because of the important 
functions which the General Accounting Office performs for all 
committees of the Congress. 

Sincerely, 
WituiaM L. Dawson, Chairman. 


[From the House Government Information Subcommittee, December 9, 1957] 


Congressman John E. Moss (Democrat, California) today 
disclosed the General Accounting Office has raised strong 
objections to Defense Department restrictions imposed on 
the GAO’s authority to examine classified information. 
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Congressman Moss, chairman of the House Government 
Information Subcommittee, stated that “unless properly 
cleared GAO officials have free access to classified defense 
data, the General Accounting Office cannot fulfill its statu- 
tory responsibility for keeping Congress informed on the 
efficiency and economy with which executive agencies are 
being operated.” 

“The present controversy started with a ‘sleeper section’ 
in a Defense Department directive issued last July 8, 1957,” 
Congressman Moss added. ‘This section stated that GAO 
personnel ‘ordinarily will not have need for access to classified 
defense information.’ ”’ 

The section added that no GAO auditor would be granted 
access to classified defense information until his need to know 
had been established. And it stated that the Comptroller 
General “has agreed to the procedures set forth in this 
section.” 

Despite these restrictions, the General Accounting Office 
voiced no protest until Congressman Moss wrote Comptroller 
General Joseph Campbell more than 2 months later, asking 
what effect such regulations were having on GAO’s efforts. 

Mr. Campbell replied on November 20, 1957, that the 
GAO now requires access to classified information in ‘80 
percent” of its Defense Department investigations. He 
added that the present directive is “incompatible with our 
increased audit efforts,” and that the need-to-know require- 
ment “only results in inordinate delays without providing 
additional safeguards.”’ 

Finally, Mr. Campbell not only denied that the General 
Accounting Office had ‘“‘agreed” to the new directive, but 
added that the Department of Defense “did not discuss this 
section with any of our officials prior to the issuance of the 
1957 directive.”’ 

Comptroller General Campbell also wrote to Secretary of 
Defense Neil McElroy on November 20, 1957, requesting 
sweeping amendments to the present Defense Department 
directive. 

Congressman Moss today asked Secretary McElroy what 
action has been taken or is being planned to remove unjusti- 
fiable restrictions on information for GAO. 

‘“‘When classified information is denied the General Ac- 
counting Office to the point where it cannot fulfill its statu- 
tory responsibility,” Congressman Moss said, “our tax 
dollars are being spent without one of the most effective 
checks Congress has on potential bureaucratic inefficiency 
and irresponsibility.”’ 

Enclosed is the correspondence involved.' 


During this same period following the issuance of the July 8, 1957, 
directive, the Executive and Legislative Reorganization Subcommittee 
of the House Government Operations Committee, in a study of Gen- 
eral Accounting Office Operations in Europe, found unjustifiable re- 


1 See H. Rept. 1884, 85th Cong., 2d sess., June 16, 1958, pp. 215-221; also subcommittee hearings, pt. 16, 
pp. 3807 ff. 
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strictions imposed by the Department of Defense on information 
needed by GAO. House Report 1281, based on that subcommittee’s 
study and adopted by the full committee on January 16, 1958, con- 
cluded (pp. 5, 6): 


The subcommittee concludes that since General Account- 
ing Office employees are cleared for top secret security, there 
should be no restriction placed on their access to any classified 
information. General Accounting Office’s ‘‘need to know” As 
should be a matter for its own determination—not by the sions 
agency under review. Moreover, the subcommittee sees no 1958 
justification for refusal by any agency to make available to “Ge 
General Accounting Office any internal report or working still 
papers when requested to do so. tions 

The subcommittee recommends that the department or The 
agency concerned rescind or modify any executive or depart- Gent 
mental regulation, order, or directive which denies or fense 
impedes access to any information the Comptroller General men 
or his representatives may determine they need to meet od si 
their responsibilities. (Alsc 


In House Report 1884, based on the study of the Special Govern- In 
ment information Subcommittee and adopted by the full committee | Po 


on June 16, 1958, the committee concluded (p. 160): tion 


An example of the Department’s arrogant attitude toward aos 


the right of Congress to obtain information is the attempt to turtl 


impose legally unsupportable restrictions on access to infor- 7650 


. 


mation by the General Accounting Office—the ry te inves- GAC 


tigating arm of Congress. Although the GAO has clear Pua! 
statutory authority to obtain information from the execu- 
tive branch, the Defense Department attempts to force the 
agency to prove a “need to know,” and, in effect, tells the 
agency that Department officials will determine what infor- 
mation is “relevant” for congressional purposes. 

The Department of Defense has evolved a policy under 
which the Department is seeking to require the Congress to 
justify a ‘need to know” and officials of the Department are 
claiming the right to determine what the Congress shall and 
shall not have. Such a policy is a serious threat to the 
proper functioning of the American form of government. 
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After further study, the subcommittee again expressed concern | Serv 
over the growing restrictions on information to which the General | tees 
Accounting Office is clearly entitled by law. In House Report 2578, | (hea: 
adopted by the full committee on August 13, 1958, the committee Ty 
concluded (p. 220): cond 


In the past 18 months, the executive branch has expanded ee 


claims of authority to determine what information the Con- 
gress shall and shall not have about the operations of the 
Federal Government. The Department of Dedense and the 
International Cooperation Administration are attempting to 
abrogate the clear statutory authority of the General Ac- 
counting Office, an arm of the Congress granted full access 





AVAILABILITY OF INFORMATION 


by law to records and documents necessary to evaluate the 
financial operations of the executive agencies and depart- 
ments. The Department of Defense has sought to impose 
legally unsupported requirements of ‘‘need to know,” “‘rele- 
vancy,” and “clearance of information and reports before 
submission to Congress and its committees.” 


As a result of the subcommittee’s inquiries, some subsequent revi- 
sions were made in Defense Department Directive 5200.1. On July 9, 
1958, however, the Department issued DOD Directive 7650.1 entitled 
“General Accounting Office Comprehensive Audits’ which imposed 
still further restrictions, particularly on access to reports of inspec- 
tions conducted by the Inspectors General of the military services. 
The directive was issued over the formal protest of the Comptroller 
General and despite a previous agreement by the Department of De- 
fense that inspection reports would be made available. These develop- 
ments are discussed in House Reports 1884 and 2578, 85th Congress, 
2d session, and on pages 3799-3837, subcommittee hearings, part 16, 
(Also see sec. V, E, 4, p. 73, of this report.) 

In a letter of July 31, 1958, Comptroller General Joseph Campbell 
reported to the subcommittee the refusal of the International Coopera- 
tion Administration to make available an evaluation report on the 
economic and technical assistance program to Formosa. (See H. 
Rept. 2578, p. 191.) In the same letter, Mr. Campbell explained in 
further detail why provisions in Department of Defense Directive 
7650.1 restricting access to Inspector General reports would hamper 
GAO’s statutory responsibilities (exhibit 1-A, p. 85). Subcommittee 
Chairman Moss, on August 1, 1958, answered the Comptroller Gen- 
eral’s letter, and asked him to report “promptly and fully each denial 
of, or delay in providing, information requested by the General 
Accounting Office from the Department of Defense, the International 
Cooperation Administration, or any other executive department or 
agency”’ (exhibit I—B, p. 86). 

On September 10, 1958, Mr. Campbell reported to the subcommittee 
the Air Force Secretary’s refusal to grant GAO access to an Inspector 
General report entitled ‘Survey of Management of the Ballistic 
Missile Program.’”’ The Comptroller General at the same time also 
notified the chairmen of the Committee on Government Operations 
and Armed Services, and Special Subcommittee No. 6 on Armed 
Services, House of Representatives, and the chairmen of the Commit- 
tees on Armed Services and Government Operations, U.S. Senate 
(hearings, p. 3570). 

Two days later, Chairman Dawson instructed Chairman Moss to 
conduct a thorough investigation of the Air Force refusal, and on 
September 23, Chairman Moss so notified Mr. Campbell (hearings, 
p. 3572). 

On November 12 and 13, the subcommittee held hearings with 
representatives of the GAO, including Comptroller General Campbell, 
and representatives of the Air Force, including Secretary of the Air 
Force James H. Douglas (hearings, pt. 16). 

Following is a partial chronology of the developments leading up to 
the November hearings: 
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I. Access To CLAssiFreD INFoRMATION (DOD Drrective 5200.1) 


Nov. 19, 1953 Defense Department issues Directive 5200.1, “Safeguarding 
Official Information in the Interest of the Defense of the 
United States.” 

guly'S, 1067 23 2° New directive of same name and number. 

July 31, 1957 Subcommittee ! staff contacts GAO re restrictions in new di- 
rective. 

Oct. 14, 1957 Subcommittee formally questions GAO about restrictions. 

Nov. 20, 1957 GAO replied that the new directive was incompatible with 
GAO’s duties and that imposition of need-to-know resulted 
in inordinate delays. 

Do___-..-.-. GAO protests to Secretary of Defense. 

Dec. 9, 1957 Subcommittee requests reports from Secretary of Defense. 

Jan. 8, 1958_._...._. Reply to subcommittee from Defense; matter under study. 

Jan. 14, 1958 Chairman Dawson calls attention of chairmen of all House 
subcommittees to Defense Department restrictions on 


Jan. 16, 1958_____. Executive and Legislative Reorganization Subcommittee of 
Committee on Government Operations recommends re- 
moval of any impediments to information which GAO de- 
termines it needs (H. Rept. No. 1281). 

Mar. 3, 1958 GAO requests report from Secretary of Defense on intentions 
to change 5200.1. 

Mar. 10, 1958_..... Hébert Armed Services Subcommittee holds executive ses- 
sion with DOD General Counsel Robert Dechert. 

Mar. 14, 1958_._... Assistant Secretary of Defense (Comptroller) forwards pro- 
posed changes to GAO. 

Mar, 21, 1958___._. GAO agrees to proposed changes. 

Mar. 24, 1! Subcommittee requests from GAO a copy of proposed 
changes. 

Mar. 26, GAO forwarded subcommittee copy of proposed changes. 

Mar. 31, 1958 Subcommittee raised questions with GAO about provisions 
in proposed changes, particularly re use of word “rele- 
vant.” 

Apr. 18, 1958 Reply from GAO to submcommittee questions. 

Apr. 28, 1958 Meeting of subcommittee staff with GAO re proposed changes 
in 5200.1. 

June 16, 1958 Subcommittee’s report (H. Rept. 1884) protests DOD re- 
strictions on GAO. 

July 9, 1958 Defense Department issues amendments to 5200.1. 

Aug. 1, 1958 Subcommittee requests prompt report from GAO on all re- 
fusals of information. 


II. Access To INFORMATION FOR GAO CoMPREHENSIVE Avupits (DOD DrreEctTIvEe 
7650.1) 


Early 1956_....__. GAO accelerates its comprehensive audit work in the mili- 
tary establishment. 

October 1956 GAO notifies Army of intention to conduct audit of Ordnance 
Tank-Automotive Command and requested cooperation in 
making documents available. 

Dec. 19, 1956 Secretary of Army proposes procedures for making records 
available to GAO. 

Feb. 7, 1957 GAO protests that proposed procedures inconsistent with 
Budget and Accounting Acts of 1921 and 1950. 

Feb. 8, 1957 GAO forwards complaint to Secretary of Defense. 

May 2, 1957.....-- After unsuccessful negotiations, GAO again complains to 
Secretary of Defense. 

June 5 and July GAO protests that no replies received to previous letters; 

18, 1957. GAO threatened to — to Congress. 

Aug. 15, 1957 Chairman of Senate Government Operations Committee 
intervenes to request a report from Secretary of Defense. 

Aug. 20, 1957 Secretary of Army issues new guidelines. 


1 Unless otherwise identified, “subcommittee” refers to the Special Subcommittee on Government Ine 
formation. 





Aug. 21, 1957 


Jan. 16, 1958 


Mar. 21, 1958_--- 


Mar. 24, 


Mar. 26, 1 
Mar. 31, 1958 


Apr. 1, 1958 

Apr. 18, 1958 

Apr. 28, 1958 

May 9, 1958 

June 5 and 17, 
1958. 

June 26, 1958 


July 9, 1958 


July 16, 1958 
July 31, 1958 
Aug. 1, 1958 


Aug. 13, 
Sept. 10, 
Sept. 22, 
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GAO expresses hope to Assistant Secretary of Defense that 
an overall directive would be issued clarifying access by 
GAO to records generally. 

Executive and Legislative Reorganization Subcommittee, 
Committee on Government Operations, calls for removal 
of impediments to information which GAO decides it 
needs (H. Rept. 1281). 


. GAO accepts proposed Defense Department directive re 


GAO comprehensive reports. 

Subcommittee requests of GAO a copy of proposed new 
directive. 

GAO forwards copy of proposed directive to subcommittee. 

Subcommittee raises questions with GAO about provisions 
of proposed new directive. 

Hébert subcommittee executive session with GAO. 

Reply from GAO. 

Subcommittee staff meeting with GAO. 

GAO informally requests Air Force Inspector General’s sur- 
vey of management of ballistic missile program. 

Defense proposes further changes in proposed directive to 
limit access to Inspector General reports. 

GAO notified Secretary of Defense proposed directive “not 
satisfactory.” 

Hébert subcommittee executive session with Dechert. 

Department of Defense issues the proposed Directive No. 
7650.1 entitled “‘General Accounting Office Comprehensive 
Audits,” including provisions objected to by GAO. 

Subcommittee report (H. Rept. 1884) protests DOD restric- 
tions on GAO. 

Comptroller General reports ICA refusal of access to evalu- 
ation report on aid to Formosa. 

Subcommittee requests GAO to report promptly any refusals 
or delays in access to information in the Department of 
Defense or any other Federal agency. 

Subcommittee report (H. Rept. 2578) again protests DOD 
and ICA restrictions on GAO. 

Comptroller General reports AF refusal of Inspector General’s 
report on “ Management of the Ballistic Missile Program.”’ 

Chairman Dawson instructs Chairman Moss to pursue the 
Air Force refusal. 

Subcommittee staff contacts GAO. 


Sept. 24, 1958_._._._. Subcommittee staff interview with Air Force officials, 
Sept. 25, 1958_._._. Subcommittee staff interview with GAO officials. 
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Il. THE GENERAL ACCOUNTING OFFICE 
A, WORK OF THE GAO 


The Comptroller General is required to audit the activities 
of the executive departments and agencies; to make expendi- 
tures analyses to determine whether funds have economically 
been expended; and to give consideration to the departments’ 
internal audit and control and related administrative prac- 
tices. (Robert F. Keller, General Counsel, General Account- 
ing Office, hearings, p. 3754.) 


In addition, the General Accounting Office renders extensive assist- 
ance to the Congress. During fiscal year 1958, there were 190 mem- 
bers of the GAO’s professional staff, including attorneys, accountants 
and investigators assigned to 18 committees and subcommittees of 
the Congress, for an expenditure of $498,730 in salary and travel 
expenses. During the 85th Congress, nearly 300 special audits, 
investigations or surveys of particular operations were conducted b 
the GAO at the request of congressional committees, and GA 
reviewed and reported on about 1,000 bills. These activities were in 
addition to GAO’s regular function of reviewing the financial opera- 
tions of the Government and furnishing reports, which totaled 375 
during the 85th Congress (hearings, p. 3583). 

In answer to a subcommittee question of whether GAO is the sole 
agency independent of Executive control, created by statute, to check 
on the expenditure of public funds, the GAO answered: 


Yes, aside from the committees of the Congress itself, such 
as your committee which of course is concerned with economy 
and efficiency of the agencies (hearings, p. 3590). 


B. LEGISLATIVE INTENT IN CREATION OF THE GAO 


The General Accounting Office was created by the Budget and 
Accounting Act of 1921 (hearings, p. 3893). GAO was set 7 as an 
“agent” of the Congress, independent of the executive branch. 


Although the es General is appointed by the President, his 
) 


appointment must be confirmed by the Senate and he may be removed 
from office only by action of the Congress, either by impeachment or 
by joint resolution. He is appointed for a 15-year term and is not 
eligible for reappointment. 

The legislative intent in creating the GAO is revealed in House 
Report No. 14, 67th Congress, on H.R. 30 which, with some amend- 
ments, became the Budget and Accounting Act of 1921 (hearings, 
p. 3585; see also hearings, pp. 3768-3772) : 


Mr. Sournwicx. Mr. Keller, what was the legislative 
intent at the time of enactment of the Budget and Accounting 
Act of 1921, which created the General Accounting Office? 


9 
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Mr. Keuuer. I have made a thorough examination of the 
reports on the Budget and Accounting Act of 1921. The 
legislative reports point out the lack of knowledge and con- 
trol in the Congress as to how amounts were expended under 
the system then in effect, and that the Comptroller of the 
Treasury and the six auditors, being appointed and removed 
by the President, could not protest waste and extravagance 
in the executive departments. 

House Report No. 14, 67th Congress, on H.R. 30, which, 
with some amendments, became the Budget and Accounting 
Act of 1921, states as follows: 

“The only way by which Congress can hold a check on 
expenditures is to continue a control and audit of the 
accounts by an independent establishment. The tenure in 
office of the Comptroller General and the Assistant Comp- 
troller General is made * * *, in order to secure competent 
men to occupy the positions and to make them absolutely 
independent of the Executive in their decisions. The posi- 
tion is a semijudicial one, and the tenure in office is made 
secure so long as the Comptroller General performs his work 
in a satisfactory manner. The creation of this Office will 
enable it to furnish information to Congress and to its com- 
mittees regarding the expenditures of the Government. He 
could and would be expected to criticize extravagance, dupli- 
cation, and inefficiency in executive departments. He could 
do this without fear of removal. Under the present plan, 
neither the Comptroller of the Treasury nor the six auditors 
make such criticism. The reasons why they do not are 
apparent, yet opportunities for wholesome criticism abound 
in every department. The creation of this Office will, it is 
seen, serve as a check, not only on useless expenditures but 
will keep the Bureau (presumably, the Bureau of the Budget) 
more keenly alive to a rigid performance of its duties and 
obligations. It has been urged by some as the most impor- 
tant forward step in the process of wise budgetary reform.”’ 


C. AVAILABILITY OF INFORMATION TO THE GAO 


In order for the Comptroller General to carry out his broad re- 
sponsibilities, the Congress specifically provided that he should have 
access to all ‘‘books, documents, papers, or records.”’ Section 313 of 
the 1921 act states: 


All departments and establishments shall furnish to the 
Comptroller General such information regarding the powers, 
duties, activities, organization, financial transactions, and 
methods of business of their respective offices as he may from 
time to time require of them; and the Comptroller General, or 
any of his assistants or employees, when duly authorized by 
him, shall, for the purpose of securing such information, have 
access to and the right to examine any books, documents, 
papers, or records of any such department or establish- 
ment * > 7%, 
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Section 313 also contains the sole exception in that act to unlimited 
GAO access: 


The authority in this section shall not be applicable to ex- 
penditures made under the provisions of section 291 of the 
Revised Statutes. 


The exemption applies to ruthority granted to the Secretary of 
State to keep confidential certain expenditures in connection with 
intercourse or treaties with foreign nations where, in his judgment, 
he thinks it advisable not to specify the details of such expenditures. 

Mr. Robert Keller, GAO General Counsel, pointed out that where 
Congress intended exceptions to the Comptroller General’s right of 
access to Government data, Congress has clearly specified those 
exceptions (hearings, p. 362 1): 


Mr. Fasce.u. As a lawyer, in the writing of the law, what 
does that exception denote? 

Mr. Keuuer. The fact that that one exception is made 
would mean, to me, that there are no other exceptions. In 
appropriation acts, Congress has from time to time set up 
confidential funds to the heads of various agencies, and in 
setting up those funds it has also said that the funds shall be 
spent and accounted for under certificate of the See) 

Mr. Fascretu. The fact that an exception is stated, 
such, indicates that all the other things which are not ex- 
cepted would then be included within the statute, would it 
not? 

Mr. Keer. Yes, sir. 

Mr. Horrman. The fund for the President? We give him 
several million dollars once in a while, and he does not make 
an accounting. 

Mr. Fascetu. Unless there is an exception by law, Mr. 
Hoffman, I would say you have the right to get an account- 
ing of all funds, including what they do with money over 
there to operate the White House. Tt is all public money. 
I do not see any exceptions anywhere, constitutionally or 
otherwise, unless Congress specifically says so by law. That 
is my opinion, as a lawyer. 


Mr. Keller, in his analysis of the Comptroller General’s legal right 
to Government papers and documents, said (hearings, p. 3753): 


There is no doubt, in passing the act, the Congress did not 
intend that the executive agencies could, or would, withhold 
any books, documents, papers, or records needed by the 
Comptroller General. Otherwise, the very purpose of the 
act would be nullified. 


D. ATTORNEY GENERAL’S OPINION OF 1925 


In 1924, the War Department claimed that the Comptroller Gen- 
eral had no right to obtain data for the purpose of reviewing the 
‘judgment and discretion’ used by War Department officials in the 
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award of contracts. The Judge Advocate General claimed (hearings, 
3796) 


This Office is clearly of the opinion that the General Ac- 
counting Office has no authority to review the decisions of 
the contracting officers under the War Department made in 
the exercise of their gudgment and discretion in connection 
with making of awards for contracts, and that consequently 
the Comptroller General has no power to require the fur- 
nishing of data necessary for such review. In order, how- 
ever, that the controversy may be authoritatively disposed 
of, it is recommended that this question be submitted to the 
Attorney General for his opinion. [Emphasis added.] 


On January 2, 1925, the Secretary of War asked the Attorney 
General whether the War Department was ‘‘bound by law” to supply 
documents requested by the Comptroller General (hearings, p. 3791): 


Since the statutes governing the purchase of supplies and 
engagement of services under the War Department repose 
judgme nt and discretion in the contracting officers in pro- 
curing supplies to the extent that they “shall be purchased 
where the same be purchased the cheapest, quality and cost 
of transportation and the interests of the Government con- 
sidered” (Act of June 30, 1902, 32 Stat. 514), and, as to the 
quartermaster supplies, that “the award in ever y case shall 
be made to the lowest responsible bidder for the best a 
most suitable article” (act of July 5, 1884, 23 Stat. 109), 
seems to this Department that the accounting officers ae 
not assume to exercise in any degree a supervision over the 
exercise of such gudgment and discretion as appears to be con- 
templated by the Comptroller General’s decisions. There 
appears to be no more justification for the review of such 
matters in the General Accounting Office than there would 
be for a like review or supervision of other matters purely of 
administration such as the prescribing of specifications or the 

receipt of supplies and their application to Government uses. 

Will you, therefore, oblige me with your opinion as to whether 
according to law, I am bound to furnish to the General Ac- 
counting Office the information relative to the awarding of 
contracts by officers under this Department, as indicated in 
that part of the Comptroller General’s decision of March 8, 
1924. * * * [Emphasis added.] 


The Attorney General, in reply on March 21, 1925, ruled that the 
War Department was bound by law to give the Comptroller General 
whatever documents he deemed necessary for his audits. The Attor- 
ney General made it abundantly clear that it was solely for the Comp- 
troller General to determine what papers or data he needs for his work 
(hearings, p. 3797): 


You request an opinion “as to whether, according to law,” 
you are bound to furnish this information. 

It will be observed that the Comptroller General states 
that this requirement is made necessary in order that a satis- 
factory audit may be made. What papers or data he should 
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have to make such an audit would seem to be a matter solely 
for his determination. [Emphasis added.] 


Mr. Max Golden, Air Force General Counsel, claimed at the sub- 
committee hearing that the 1925 opinion involved “a very limited 
question” (hearings, pp. 3690-3691): 


Mr. Gotpen. The Attorney General was there asked a 
very limited question which involved the situation where a 
low bidder had been rejected. The Comptroller General did 
make the statement you said. However, there was no 
assertion of any executive privilege in this case. It was a 
limited situation involving the propriety of award of a con- 
tract. We routinely give this kind of information to the 
General Accounting Office every day. [Emphasis added.] 


A reading of the Judge Advocate General’s statement and the letter 
of the Secretary of War makes it clear that the 1925 Attorney Gen- 
eral’s opinion did not involve merely a “limited situation.’”’ On the 
contrary, the War Department sought to withhold information from 
the Comptroller General on the broad grounds that the Comptroller 
General had no right to review matters of “judgment and discretion.” 



























E. SUBSEQUENT LEGISLATION 


The Legislative Reorganization Act of 1946 (31 U.S.C. 60) ampli- 
fied the authority and duties of the Comptroller General. Section 206 
states: 


The Comptroller General is authorized and directed to 
make an expenditure analysis of each agency in the executive 
branch of the Government (including Government corpora- 
tions), which, in the opinion of the Comptroller General will 
enable Congress to determine whether public funds have 
been economically and efficiently administered and expended. 
Reports on such analyses shall be submitted by the Comp- 
troller General, from time to time, to the Committee on 
Expenditures in the Executive Departments, to the Appro- 
priations Committees, and to the legislative committees 
having jurisdiction over legislation relating to the operations 
of the respective agencies, of the two Houses. (See hearings, 
pp. 3772-3774.) 

The Government Corporation Control Act of 1945 (59 Stat. 597 
et seq., 31 U.S.C. 846 to 859) provided that the Comptroller General 
should have surveillance over wholly owned and mixed-ownership 
Government corporations. Section 301 (a) of that act provides: 


That in making the audits * * * the Comptroller General 
shall, to the fullest extent deemed by him to be practicable, 
utilize reports of examination of Government corporations 
made by a supervising administrative agency pursuant to 
law. 









Senate Report 694 at that time showed that Congress clearly in- 
tended the Comptroller General to check on the effectiveness of the 
agencies’ internal accounts, audits, and controls because the Comp- 
troller General ‘‘must not be restricted in such a way as to prevent 
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him from examining into and reporting the transactions of any Gov- 
ernment corporation to the extent deemed by him to be necessary” 
(hearings, p. 3754). 

The Budget and Accounting Procedures Act of 1950 (hearings, p. 
3889) makes it still more emphatic that the Comptroller General is 
not a mere voucher checker, but that he must survey the effectiveness 
of management, including an agency’s own internal checks and con- 
trols. Section 117(a) directs the Comptroller General, as part of his 
duties, to consider “the effectiveness of accounting organizations and 
systems, internal audit and control, and related administrative prac- 
tices of the respective agencies.”’ In section III, the act states: 


It is the policy of the Congress in enacting this part that— 
* * * * * 


(d) The auditing for the Government conducted by 
the Comptroller General of the United States as an agent 
of the Congress be directed at determining the extent to 
which accounting and related financial reporting fulfill 
the purposes specified, financial transactions have been 
consummated in accordance with laws, regulations, or 
other legal requirements, and adequate, internal financial 
control over operations is exercised, and afford an effec- 
tive basis for the settlement of accounts of accountable 
officers. 


Explaining the effect of the 1950 act, GAO witnesses testified (hear- 
ings, p. 3588; see also hearings, p. 3773): 


Mr. Soutuwick. If there is nothing expressed in this 
amendment of 1950 and the legislative history to restrict the 
access of GAO to Government information, documents, 
papers, or reports, do you believe that if Congress intended 
to restrict the GAO it would have so stated? 

Mr. Ketuer. Yes; I believe so, definitely. I might add 
that I participated in the drafting of the 1950 act, and to the 
best of my knowledge and recollections there was no discus- 
sion whatsoever of the question of access to records. 


F. INSPECTOR GENERAL REPORTS 


In March 1956 the General Accounting Office expanded its compre- 
hensive audit work in the Military Establishment, and as a result, 
GAO’s need for access to records increased. In October 1956, the 
GAO notified the Secretary of the Army that the agency intended to 
start an audit of the Ordnance-Tank-Automotive Command, and the 
GAO requested the Secretary’s cooperation in making available all 
official documents, records, and reports to facilitate the audit (hear- 
ings, p. 3574). 

In reply, the Secretary of the Army proposed procedures which the 
Comptroller General found unsatisfactory (hearings, pp. 3574-3575). 

The Comptroller General informed the subcommittee that ‘after 
a long delay” a satisfactory arrangement was worked out (hearings, 
p. 3575): 


After a long delay, during which there were a number of 
discussions with Defense and Army officials and interven- 
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tion by the chairman of the Senate Committee on Govern- 
ment Operations, the Secretary of the Army issued a memo- 
randum dated August 20, 1957, clarifying the relationships 
between the Department of the Army and the General 
Accounting Office, and establishing guidelines to be followed 
by the Department of the Army, including all commands, 
installations, and activities. 

On August 21, 1957, we acknowledged the issuance of the 
memorandum of the Secretary of the Army, and advised the 
Assistant Secretary of Defense (Comptroller) that we under- 
stood that the Department of Defense intended to issue an 
overall directive covering access to records by the General 
Accounting Office which would be applicable to all of the 
military departments, and expressed the hope that such a 
directive would be issued in the very near future. 


During the discussions with the Army and the Department of 
Defense, the question of the availability of Inspector General reports 
was taken up. The Comptroller General said that it was agreed 
that all Inspector General reports except “investigative” reports 
would be made available to the GAO, and summaries of “investiga- 
tive” reports would be given to the GAO. If any question arose 
about GAO access to ‘investigative’ reports themselves, the matter 
would be taken up with the Assistant Secretary of the Army (hearings, 
p. 3575): 


In developing the Army guidelines of August 20, 1957, the 
matter of the availability to the General Accounting Office 
of Inspector General’s reports, together with internal audit 
or any other reports on internal reviews, was thoroughly 
considered by representatives of the General Accounting 
Office and of the Department of Defense, including the 
Department of the Army. The resolution of the problem 
was made with the intent and in full recognition that all 
Inspector General’s reports excepting investigative-type re- 
ports would be made available to the General Accounting 
Office. Because of the nature of certain types of Inspector 
General’s investigative reports involving personnel investiga- 
tions or criminal matters, procedures established in these 
guidelines by the Department of the Army and concurred in 
by Department of Defense provided that— 

“Summaries of the facts set forth in investigative reports 
of Inspector General and of Criminal Investigative Division 
reports should, upon request, be prepared and furnished. 
If any question should arise concerning access to the reports 
themselves, the matter will be nsadiately referred to the 
Assistant Secretary of the Army (FM).” 

Representatives of the Department of Defense and the 
Department of the Army assured the representatives of the 
General Accounting Office during discussions of the guide- 
lines, that all other inspector general’s reports involving in- 
ternal audits, inspections, surveys, or other internal reviews, 
irrespective of the organizational unit performing such re- 
views, would be made available during the performance of 
our audits. 
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On September 11, 1957, the Army Adjutant General issued a 
‘“‘ruidelines” directive making available to the GAO all ‘internal audit 
reports and related working papers” and “records and data pertaining 
to installations or activities of the Army”’ (hearings, p. 3889). 

The Comptroller General reported to the subcommittee that after 
issuance of the September Army directive, the GAO received no 
refusals of information or access to inspection reports (hearings, 
p. 3886): 

We have had no refusal of our requests for information or 
inspection reports since the issuance and distribution of the 
Department of the Army directive. Some of the Inspector 
General’s inspection reports that we have had access to 
during the preceding year are as follows: 


Title of report | Reporting organi- | Date of Reviewed by 
zation | report GAO 


Property Disposal at Frankford Ar- | Ordnance In- September 
senal, Philadelphia, Pa., for fiscal spector General. 1957. 
years 1956 and 1957. 

Contracting and Purchasing at the Dec. 27,1956 | November 
Frankford Arsenal. 1957. 

Annual General Inspection, Detroit June 16,1957 | April 1958. 
Arsenal, Centerline, Mich. 

Special Inspection of Procurement | Army Inspector June 6,1958 | June 1958. 
Activities of United States Trans- General. 
portation Supply and Maintenance 
Command, IG-333-1. 

Annual General Inspection, Head- | Transportation Apr. 11, 1958 Do, 
quarters, Transportation Supply Inspector Gen- 
and Maintenance Command, fiscal eral, 
year 1958, 





The Comptroller General sought to obtain a similar directive from 
the Department of Defense (hearings, p. 3576): 
oN 


Subsequent to the issuance of the Army guidelines, exten- 
sive discussions were carried on between representatives of 
the Department of Defense and the General Accounting 
Office in an effort to agree on a satisfactory overall Depart- 
ment of Defense directive. The question of availability of 
reports of the inspectors general was one of the subjects 
which received extensive consideration during meetings on 
the proposed directive. At a meeting on March 7, 1958, the 
Department of Defense re presentatives presented a draft of 
a paragraph to be included in the directive reading as follows: 

‘3. Budgets for any future fiscal year will not be released. 
Reports of non-Department of Defense agencies (including 
FBI reports) should not be released unless written consent 
of such agency has been obtained. Summaries of facts set 
forth in investigative-type reports of the departmental in- 
spection and investigative organizations (such as inspector 
general and criminal investigation organization) may, upon 
request, be prepared and furnished.” 

It was brought out that the phrase “investigative type”’ 
might be subject to varying interpretations within the various 
services. Since the only reports of the inspectors general 
requiring special arrangements for access were those concern- 
ing criminal or personnel investigation, it was agreed by both 
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Defense and General Accounting Office representatives that 
it was desirable to revise the wording so as to clarify more 
specifically the types of reports of the inspectors general 
which were to receive specialized handling. After consider- 
able discussion of this point it was agreed between the re- 
spective representatives that the language of the paragraph 
contained certain restrictions of our accessibility to records 
would be revised to read as follows: 

“3. Budgets for any future fiscal year will not be released. 
Reports of non-Department of Defense agencies (including 
FBI reports) should not be released unless the written con- 
sent of such agency has been obtained. Summaries of facts 
set forth in criminal or personnel investigation reports (as 
distinguished from internal audit, inspection, examination, 
and survey reports) of the inspector general and criminal 
investigation organizations should upon request be prepared 
and furnished. If any reasonable doubt arises as to access 
to the reports themselves the matter may be immediately 
referred to the appropriate departmental Secretary or Assist- 
ant Secretary.” 





Mr. Campbell reported that in March 1958, ‘‘complete agreement’”’ 


was reached with the Department of Defense to provide unrestricted 
access to inspector general reports other than those dealing with 
criminal or personnel investigative matters, summaries of which would 


be provided (hearings, p. 3576): 


The intent of the revised language was to make it clear that 
all reports of the inspectors general, other than those dealing 
with criminal or personnel investigation matters, would be 
available to the Geineal Accounting Office without restric- 
tion. Complete agreement was reached on March 7, 1958, 
and the Assistant Secretary of Defense (Comptroller) re- 
quested our formal concurrence so as to assure the Secretary 
of Defense that the proposed directive was satisfactory to the 
Comptroller General. This was furnished on March 21, 
1958, with the understanding the directive would be promptly 
issued by the Secretary of Defense. Notwithstanding these 
assurances, the directive was not issued. 


Mr. Campbell testified further that in June, the Department sug- 


gested restrictive changes in the proposed directive and that the GAO 
informed the Department the changes would be unsatisfactory 


(hearings, p. 3577): 





In June 1958, representatives of the Department of Defense 
discussed with the General Accounting Office representatives 
further changes in the proposed directive. The changes 
proposed (1) limited the availability of reports of the inspec- 
tors general in the internal audit, inspection, and survey 
fields, and (2) added a new paragraph relating to the fur- 
nishing of information which would raise a question as to 
whether the information may be furnished to a Member or 
a committee of the Congress. At these meetings, the 
Department of Defense representatives were advised that the 
changes proposed were not satisfactory to the General Ac- 
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counting Office. Also, on June 26, 1958, we advised the 
Secretary of Defense that the proposed changes were not 
satisfactory, and that our letter of March 21, 1958, con- 
cerning the prior proposed directive, was not to be construed 
in any way as an approval or concurrence in the changes 
proposed. 


Despite the formal protest by the Comptroller General, the Depart- 
ment of Defense on July 9, 1958, issued the directive which included 
the restrictive provisions—Department of Defense Directive 7650.1, 
entitled ‘““General Accounting Office Comprehensive Audits” (hearings, 
pp. 3577 and 3799). 

The Comptroller General made it clear that he was seeking un- 
restricted access only to Inspector General reports in the “internal 
audit, inspection, and survey fields’’—not to those involving criminal 
or personnel “investigations” (hearings, p. 3577): 


In considering the question of access to reports of the in- 
spectors general, it is important to understand the functions 
and duties of the organizations. 

We recognize that certain of the functions and duties per- 
formed by the inspectors general, such as criminal and 
personnel investigations, are of a confidential nature and we 
will normally accept summaries of facts contained in such 
reports to the extent they are needed in connection with our 
work. However, the inspectors general also have as a part 
of their respective missions and duties responsibility for 
conducting inspections, surveys, and examinations of the 
effectiveness of operations and overall efficiency of a com- 


mand, installation, or activity. These functions may be 
performed on a periodic or special basis as directed by com- 
petent authority. The performance of these functions 
constitutes an important ig of the process of management 


evaluations and internal reviews as distinguished from 
criminal or personnel investigations.. They provide officials 
and appropriate personnel of authority with an independent 
appraisal of the effectiveness of operations and overall effi- 
ciency. Moreover, a very considerable part of the inspections 
and reviews made by the inspectors general involve reviews of 
procedures and policies and as such are an important segment 
of the internal reviews and control which the General Accounting 
Office, under section 117(a) of the Budget and Accounting 
Procedures Act of 1950 is required to consider and recognize 
in determining the audit procedures to be followed in its reviews. 
[Emphasis added.] 


Mr. Campbell pointed out that the inspection work of the Inspec- 
tors General involves such matters as requirements, procurement, 
supply management and research and development, all areas of con- 
cern to the General Accounting Office (hearings, pp. 3577-3578) : 


The scope of inspection and survey programs of the Inspec- 
tors General is similar in character to much of the work the 
General Accounting Office has scheduled in requirements, 
procurement, supply management, and research and develop- 
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ment areas. For example, the programs of the Deputy 
Inspector General for Inspection of the Air Force covering 
the period July 1 to December 31, 1958, include (1) a survey 
of Air Force procurement methods’ (advertising versus 
negotiation), (2) a survey of procurement quantitative and 
qualitative program changes, (3) a survey of procurement of 
commercial communications and utility services, (4) a survey 
of contract cost overruns, (5) a survey of maintenance pro- 
grams, (6) a survey of modification programs, and (7) a sur- 
vey of the application of electronic data processing systems 
and other like subjects. 


During 1958, the General Accounting Office started a review of the 
management aspects of the Air Force ballistic missile program. As 
part of the review, the Comptroller General by letter of June 13, 1958, 
requested access to an inspection report by the Air Force Inspector 
General entitled “Survey of Management of the Ballistic Missile 
Program” (hearings, p. 3893): 


CompTROLLER GENERAL OF THE UNITED STATEs, 
Washington, June 13, 1958. 


The Honorable the SecrerarRy oF THE Arr ForcE. 


Dear Mr. Secretary: The Defense Accounting and Auditing 
Division of this Office has begun a review of the research and develop- 
ment program of the Air Force. The basic objective of this review is 
to evaluate the effectiveness of Air Force policies, procedures, and 
management as they pertain to research and development activities. 

In order to obtain a comprehensive understanding of the research 
and development activities, we have met with the Assistant Secretary 
(Research and Development); the Deputy Chief of Staff, Develop- 
ment; the Commander, Air Research and Development Center; and 
with members of their staffs. We have selected the ballistic missiles 
program for our initial review in the research and development field 
and our representatives are presently at the Ballistic Missiles Division 
in Inglewood, Calif. 

We understand that a report was recently prepared by the Inspector 
General covering a survey of management of the ballistic missiles 
program. In view of our current survey in the management aspects 
of the ballistic missiles program, we believe it would be mutually 
advantageous for our representatives to review this report and thereby 
minimize duplication of work performed by the Inspector General’s 
staff. 

Your cooperation is requested in providing a copy of the Inspector 
General’s report on the survey of management of the ballistic missiles 
program covering the period January 14 to F ebruary 21, 1958, to the 
Defense Accounting and Auditing Division of this Office for use in 
connection with their current review at the Ballistic Missiles Division. 
Mr. Harold H. Rubin, Assistant Director, Defense Accounting and 
Auditing Division, may be contacted to arrange for receipt of this 
report. 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 


20 AVAILABILITY OF INFORMATION 


During the subcommittee hearing, Mr. Lawrence Powers, Director 
of the GAO’s Defense Accounting and Auditing Division, explained 
further why the GAO must have access to the Inspector General’s 
report on management of the ballistic missile program in order to 
fulfill the statutory duty of evaluating the work of the Inspector 
General (hearings, p. 3592): 


Mr. Sovuruwick. Why do you feel it is necessary for you to 
review and evaluate the work of the Deputy Inspector 
General for Inspections in the Air Force? 

Mr. Pownrs. We believe that this is necessary in the per- 
formance of our responsibilities because 

First, the work of the Deputy Inspector General for 
Inspections constitutes an independent, critical, internal 
review and analysis of the managing of the Air Force pro- 
grams. It therefore is one of the basic internal controls 
of the entire Air Force. 

Second, a thorough review and evaluation of the effective- 
ness of all internal controls is an essential part of any meaning- 
ful review of the manner in which the programs are being 
carried out. 

Third, the need for such a review and evaluation is 
universally accepted by professional groups engaged in this 
type of work and was, in fact, emphasized by the Congress 
when it enacted legislation specifically requiring us to give 
due consideration to existing systems of internal audit and 
control in conducting our reviews of agency activities. 

Fourth, if information gathered by the Deputy Inspector 
General for Inspections is not made available to us, it not only 
could permit concealment of adverse conditions by those 
basically responsible, but could cause delay and laxity in 
effecting improvements, and would either seriously hamper 
our review and evaluation or necessitate considerable duplica- 
tion of work. 

Fifth, in programs of the importance and complexity of 
the Air Force missile projects, we believe that all these con- 
siderations assume special significance to the Congress and to 
management. 



















Ill. AIR FORCE “SURVEY OF MANAGEMENT OF THE 
BALLISTIC MISSILE PROGRAM”’ 


A. THE AIR FORCE INSPECTOR GENERAL 


Lt. Gen. E. J. Rogers, Air Force Inspector General, testified that 
he was charged with the responsibility of “evaluating the overall 
effectiveness and the economy of USAF operations” (hearings, p. 
3628). 

General Rogers explained that his responsibilities are divided into 
two general areas: one involving management inspections and the 
second involving security investigations. He testified that it was his 
understanding that the subcommittee in this particular hearing was 
interested only in management inspections (hearings, p. 3628): 


With respect to my overall mission, I not only am respon- 
sible for determining the status of combat readiness of Air 
Force units, the accomplishment of their mission on the part 
of the individual commands, the logistic effectiveness of 
commands, and the discipline of our Air Forces, but I am 
additionally charged with the responsibility to investigate 
matters within USAF jurisdiction involving crime, violations 
of public trust, subversion, disaffection, and related activi- 
ties. Moreover, I direct the counterintelligence program, 
and establish security policy. 

Accordingly, my responsibilities fall naturally into two 
general functional areas, a functional division which is 
rendered more compelling by the geographical distance which 
separates my office in Washington from that of the office of 
my Deputy for Inspection. 

‘I have therefore adopted the arrangement whereby I have 
two Deputy Inspectors General; the Deputy laomaatee 
General for Security, Maj. Gen. Richard O’Keefe, who main- 
tains his office here in Washington, D. C.; and the Deputy 
Inspector General for Inspection, Maj. Gen. Jack Wood, 
whose organization is located at Norton Air Force Base, 
San Bernardino, Calif. 

I am aware, Mr. Chairman, that you and your committee 
are interested aout in matters relating directly to the 
accomplishment of my inspection responsibilities. I shall 
not, therefore, address my remarks this morning to security 
matters. However, a statement on those aspects of my 
duties can be made available to the committee if it desires to 
have it. 
























General Rogers explained that the objective of the inspection system 
is to provide the Air Force with a “management tool’ to help assure 
maximum effectiveness (hearings, p. 3628): 


The Norton-based office of my Deputy Inspector General 
for Inspection has an authorized strength of 300 officers, 235 
airmen, and 189 civilians organized into 3 major components. 
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This present organization was developed in 1952 in order to 
consolidate into three closely knit directorates the Inspector 
General activities which had previously been divided func- 
tionally into technical inspection, procurement and supply 
inspection, and flight safety research and which were located 
in approximately seven separate areas. 

The Deputy Inspector General for Inspection is responsible 
to me on an Air Force-wide basis for all aspects of inspection 
and for the active promotion and supervision of the flying 
safety program. His responsibility encompasses not only 
the actual performance of surveys and inspections, but the 
monitoring as well of the inspection system throughout all 
the echelons of command within the Air Force. 

The objective of the inspection system is to provide the 
Secretary of the Air Force, the Chief of Staff, USAF, and 
commanders with a management tool which will enable them 
to accomplish their assigned mission with maximum effective- 
ness and a minimum of expenditure of resources. 


The Deputy Inspector General for Inspection conducted 122 pro- 
gramed surveys in the 12-month period from July 1, 1957, to June 30, 
1958. Of those, about 30 or 40 were conducted by the Director of 
Procurement Inspection (hearings, p. 3649). 

General Rogers explained the functions of the Director of Procure- 
ment Inspection, who is under the Deputy Inspector General for 
Inspections at Norton Air Force Base (hearings, p. 3631): 


The Director of Procurement Inspection is responsible for 
evaluating the effectiveness of Air Force policies, procedures, 


and management as they pertain to procurement and related 
activities. 

He is charged with the responsibility for determining and 
reporting conditions adversely affecting the operational capa- 

bility of weapon and supporting systems and their timely 
a ‘economical introduction into the Air Force inventory. 

In addition, he conducts followup inspections, as appro- 
priate, to evaluate and insure corrective action on reported 
deficiencies. 

The program and analysis group develops programs of 
inspections and surveys designed to evaluate the effective- 
ness of Air Force pecaubedannt and related activities. This 
group analyzes and correlates the reports of procurement 
inspections in order to identify those recurring deficiencies, 
patterns, and trends affecting the procurement program. 

The Procurement and Production Division plans, sched- 
ules, and conducts surveys and performs analyses necessary 
to evaluate the effectiveness of Air Force policies, procedures, 
and management as they pertain to procurement, production, 
and related activities. 

The Weapon Systems Phasing Division schedules, plans, 
and conducts surveys of selected weapon and support systems 
prior to their delivery to using commands. 

These surveys are conducted to determine and report 
upon those conditions affecting the eventual operational 
capability of weapon and supporting systems and their 
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timely and economical introduction into the Air Force 
inventory. Such evaluations are made against the specifi- 
cations contained in the document known as the General 
Operational Requirement. 

Areas evaluated include planning, programing, funding, 
research and development, phase testing, procurement, pro- 
duction, personnel, training, supply maintenance, and 
installations. 


















































B. PURPOSE OF 





THE BALLISTIC MISSILE 





MANAGEMENT SURVEY 





Expenditures on Air Force ballistic missile work in fiscal year 1958 
amounted to $1 billion (hearings, p. 3751). 

General Rogers testified that the ballistic missile management 
survey was intended to be a “top management inspection * * * to 
analyze and evaluate the management concept of the Air Force 
ballistic missile program’ and that the survey was conducted by 
General Gallant, the Director of Procurement Inspection (hearings, 
p. 3635): 


The survey was initiated as a special effort as a result of 
a suggestion made by General Anderson, the commander of 
the Air Research and Development Command to General 
White that an inspection team of senior officers be designated 
to conduct a top management inspection of the ballistic 
missile program. 

General White discussed this with General LeMay, who, 
in turn, discussed with me General Anderson’s proposal. In 
this discussion, it was developed that the purpose of the 
survey would be to analyze and evaluate the management 
concept of the Air Force ballistic missile program. 

On November 26, 1957, I issued a standard and routine 
type of inspection instruction which directed General Bunker, 
who was General Wood’s predecessor, to conduct this survey. 

General Bunker and I had agreed over the telephone that 
General Gallant would head the team which would make this 
survey effort and the team would come principally from his 
directorate. 

The survey was completed in February of 1958. Secre- 
tary Douglas, and his supporting witnesses, will be prepared 
appropriately to discuss the report itself this afternoon. 


Secretary Douglas supported General Rogers’ comments, testifying 
that the survey was intended to evaluate a new “management concept” 
(hearings, p. 3677): 


The basic purpose of this survey was to analyze and 
evaluate the management concept of the Air Force ballistic 
missile program in order to determine if the concept employed 
had proven sound. This management concept consisted of 
(i) the establishment of a special division in the Air Force for 
management of the ballistic missile program, (ii) employ- 
ment of the services of a contractor to assist this division 
with respect to technical direction and systems engineering 
for ballistic missiles, and (iii) a streamlined procedure 
permitting direct communication from such special division 
to the Office of the Secretary of the Air Force. 
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C. EXTENT AND CONTENTS OF SURVEY 


The Inspector General’s survey took about 90 days to prepare for, 
to conduct and conclude. The 10-man survey team under General 
Gallant, Director of Procurement Inspections, went into the field on 
January 14, 1958, and completed the field portion of the project on 
February 21 (hearings, p. 3747). The survey cost $20,850 in salaries 
and expenses (hearings, p. 3751). 

General Rogers testified that the major commands surveyed 
included the Air Research and Development Command, the Air 
Materiel Command, and Headquarters, U.S. Air Force (hearings, 
p. 3646): 


General Rocers. * * * The major commands in the Air 
Force which were surveyed in this report are the Air Research 
and Development Command, and the Air Materiel Com- 
mand, Headquarters Air Force, then the Ballistic Missile 
Division itself, and the Ballistic Missile Office, which is the 
office maintained in California by AMC for the administra- 
tive and contractual support of the Ballistic Missile Division. 
Those, I believe, are the principal headquarters which we 
visited, and there are many, many others, including con- 
tractors. 


Air Force regulation 123-3 of April 12, 1956, entitled ‘Inspection 
of Procurement Activities,” lists the factors to be considered by the 
aie General (hearings, p. 3853). These factors include: 


The organization, policies, and procedures of procure- 
me = activities and how those activities are adhering to 
procurement laws and regulations. 

b. Whether the procurement actions of commanders are 
within the procurement authority delegated by the Com- 
mander, AMC. 

c. Relationship between the Air Force and its contractors. 

d. Authority and responsibility of contracting officers. 

e. Selection of contractors. 

f. Whether activities are considering the following in 
placing contracts: small business, mobilization potential, 
stratepe vulnerability, ete. 

. How activities are negotiating, reviewing, awarding, 
con par ing, and distributing contracts. 

h. How activities are administering and terminating 
contracts, including: 

(1) Whether they are promptly recovering overpay- 
ments made to contractor under contract. 

(2) Whether they are promptly recovering reim- 
bursement due from contractor for commercial indus- 
trial use of Government-owned property and equipment. 
Performance under the contract, including quality of 

the x pode quality control surveillance methods, produc- 
tion scheduling, industrial security, Government ‘property 
control, cost and price analysis, subcontracting, purchasing, 
scrap control, and salvage. 

j. Programming. 

k. Budgeting and funding. 
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l. Phasing. 

m. Industrial planning. 

n. Safeguarding of classified information in hands of the 
contractor. 

o. Effects of competition resulting from use of industrial 
capacity by both Government and civilians. 


The Air Force, in reply to a subcommittee inquiry, stated that the 
survey covered “many” of the factors listed above but not (f), (n), 
and (0) nor industrial security, cost and price analysis, and Govern- 
ment property control listed in (i) (hearings, p. 3748). During his 
testimony, Secretary Douglas was asked whether all of the factors 
covered by the Inspector General’s survey are within the scope of the 
Comptroller General’s statutory duties. Secretary Douglas conceded 
that the Comptroller General’s responsibilities are “very broad” 
and, therefore, in effect, cover such matters (hearings, p. 3684): 


Secretary Dovetas. I recognize that powers of the Comp- 
troller General are very broad—perhaps so broad that execu- 
tive privilege is the only possible major exception to them. 
I would like to say, in regard to the regulation that you read, 
that the factors omitted—I believe there was testimony on 
this this morning—had to do with mobilization potential, 
strategic vulnerability—there is industrial security which we 
might very well include or exclude 

Mr. Mitcuetu. They were not included. 

Secretary Dovetas. They were not included, that is right. 

Also scrap control and salvage were omitted. There is no 
problem of that sort in this program. 

Industrial planning, as such, and safeguarding of classified 
information and the effects of competition resulting from 
use of industrial capacity by both Government and civilians— 
these were the only matters not covered in this whole list. 

Now, I am sure that although we can indicate areas of 
major concern from the ¢ ‘omptroller General’s standpoint, 
I have indicated our major concern in the activities of the 
Inspector General is a ready effective Air Force. 

We do not rest our position on the basis that the Comptroller 
General’s powers are not broad. We agree that the Comp- 
troller General has an important function, an important duty 
under law to audit executive activities. 





The report of the Inspector General’s survey amounted to 61 type- 
written pages, and was given an overall classification of “‘secret’’ under 
the terms of Executive Order 10501 (hearings, p. 3740). The Air 
Force stated, however, that the refusal to the GAO was not based on 
security grounds (hearings, pp. 3641, 3740). 

In response to subcommittee inquiries, the Air Force stated (hear- 
ings, pp. 3640, 3740) that— 


1. The report does not contain the names of confidential 
informants; 

2. The report does not involve criminal or personnel in- 
vestigations; 
3. The report does not contain ‘‘war plans.” 


26 AVAILABILITY OF INFORMATION 


Dp. “SUMMARY” OF THE SURVEY 


In response to the Comptroller General’s repeated requests for access 
to the 61-page report (hearings, p. 3893), the Secretary of the Air 
Force, on August 13, 1958, sent to the Comptroller General a 2-page 
“summary” of the report. The “summary” was unclassified except 
for one ‘‘secret’”’ paragraph. 

The Comptroller General, in his letter of September 10, 1958, stated 
that the “Summary of the Survey of Management of the Ballistic 
Missile Program” showed that the report covered matters of concern 
to the GAO and also showed that the report was the type which, by 
law, is clearly subject to review by the General Accounting Office 
(hearings, p. 3570): 


The survey of management of the ballistic missiles program 
was directed to determining the effectiveness and efficiency 
of various activities under the ballistic missiles program. It 
included appraisals of such activities as buying and contract 
administration, procedures for furnishing Government-owned 
facilities to contractors, administration of commercial leases, 
purchasing practices of Government contractors, and many 
other subjects of a general administrative nature as opposed 
to highly specialized scientific or technical matters. 

The effectiveness and economy of the foregoing activities 
are clearly of interest and concern to the General Accounting 
Office in the performance of its statutory responsibilities. 
The legislative history of the Budget and Accounting Act of 
1921 made it clear that our examination of ‘‘all matters relat- 
ing to the receipt, disbursement, and application of public 
funds” as provided in section 312(a) contemplated that we 
would consider and report on the economy, efficiency, and 
effectiveness of agency activities. See also section 206 of the 
Legislative Reorganization Act of 1946 which authorizes and 
directs the Comptroller General to make an expenditure 
analysis of each agency in the executive branch of the Gov- 
ernment which, in the opinion of the Comptroller General, 
will enable the Congress to determine whether public funds 
have been economically and effectively administered and 
expended. In order to carry out such work, section 313 of 
the 1921 act provides: 

‘‘All departments and establishments shall furnish to the 
Comptroller General such information regarding the powers, 
duties, activities, organization, financial transactions, and 
methods of business of their respective offices as he may from 
time to time require of them; and the Comptroller General, 
or any of his assistants or employees, when duly authorized 
by him, shall, for the purpose of securing such information, 
have access to and the right to examine any books, docu- 
ments, papers, or records of any such department or estab- 
lishment * * *.” 

The Inspector General’s reports of the type here involved 
are clearly subject to review by this Office. 


The unclassified portions of the ‘‘summary”’ showed that the 
inspection had revealed “deficiencies” in buying and contract admin- 
istration, ‘‘delays” and “‘excessive costs” (hearings, pp. 3710-3711). 
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The Comptroller General pointed out, however, that the 2%-page 
“summary” of the 61-page report was merely ‘“‘a list of general con- 
clusions” with no factual information to back them up (see p. 3570): 


The summary report consists of a list of general conclu- 
sions in various areas of management and organization, 
budgeting and funding, procurement and contractual rela- 
tionships. The summary does not include specific data on 
the operating conditions and management controls or a 
summary of the factual information on which the conclusions 
are based. 


The Comptroller General reported that without access to inspection 
reports he was unable fully to discharge his statutory duties (see 
p. 3571): 


We cannot fully discharge our statutory responsibilities 
without access to the reports resulting from internal reviews 
or administrative practices and activities made by Inspector 
General, Auditor General, and other management survey 
teams. The congressional policy is set forth in section 
111(d) of the Accounting and Auditing Act of 1950 which 
provides that our audit will be directed, among other things, 
to determining the adequacy of the agencies’ internal finan- 
cial control over operations. Also, the subjects covered in 
the report which has been denied us represent internal man- 
agement evaluations which are clearly a part of “internal 
audit and control’ within section 117(a) of the Accounting 
and Auditing Act of 1950 and so specifically required to be 
considered by the Comptroller General in the conduct of his 
audits. Such information and factual data should not be 
withheld or subject to procedures designed to screen official 
documents, papers, or records before beinie made available 
to the General Accounting Office. 


E. “STATEMENT OF FACTS”’ 




















On September 23, 1958, Chairman Moss wrote to Mr. Campbell 
stating that the subcommittee would hold hearings on the Air Force 
refusal. On October 20, 1958, Chairman Moss formally notified Secre- 
tary Douglas that hearings would be held on November 12 and 13. 
Ten days later, on October 30, the Air Force sent the Comptroller 
General a 37-page “‘statement of facts’? about the ballistic missile 
management survey (hearings, p. 3578). 

On November 7, the Comptroller General informed the Secretary 
of the Air Force why the ‘‘statement of facts’ supplied in lieu of the 
survey report was unsatisfactory (hearings, p. 3579): 


The function of internal review may be comprised of 
internal audits, inspections, surveys, or special manage- 
ment studies at all levels. Whatever it is called and irres- 
pective of the type of organization or unit assigned the 
responsibility for it, it is a necessary management mechanism 
and from our point of view one of the more important ones. 

In the Department of the Air Force, the internal review or 
inspection system is diffused through many organizations. 
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The Inspector General, in addition to his other duties, con- 
ducts inspections of Air Foree activities in order to provide 
the Secretary, the Chief of Staff, and the commanders ‘‘with 
a management tool to promote the effectiveness and economy 
of the Air Force.’”’ The Auditor General, in addition to 
contract audits, performs internal audits ‘‘to provide those 
responsible for management at all levels with an independ- 
ent, objective, and constcuctive evaluation of the effective- 
ness and efficiency with which financial responsibilities are 
being carried out.”” In addition to these prescribed internal 
reviews, special studies are made by groups from the various 
commands in connection with specific management prob- 
lems. The work of all of these groups comprises a segment 
of the internal control system by which operating manage- 
ment can determine whether established policies are being 
followed, whether approved programs are accomplishing 
their purposes, and whether functions are being carried out 
effectively, efficiently, and economically. 

In conducting our reviews, we must appraise the perform- 
ance of this very important segment of the total internal 
control system in the Air Force. In making this appraisal, 
we must be intimately familiar with the scope of work under- 
taken by these groups, the depth of their study, the extent 
of the review, the conclusions drawn, the recommendations 
made, and the actions taken on findings and recommenda- 
tions. 

The material submitted in lieu of the report is described 
in your letter as a ‘‘statement of the facts contained in the 
report.”’ Analysis of this material indicates that some of 
the ‘‘facts’’ are actually conclusions. In order to evaluate 
the facts and determine the reasonableness of these conclu- 
sions, additional information is needed. 

For example, the statement is made on page 6 (par. d) that 
“Test' programs were integrated with minimum duplicate 
testing of components and maximum use of test facilities.” 
Two instances are cited as illustrations in support of this 
statement. However, the extent of the survey which led to 
the conclusions stated is not disclosed. 

Similarly, under the budgeting and funding section of the 
report, the statement of facts reports on page 15 (last para- 
graph) that “throughout the entire period of this survey, no 
individual interviewed could state that funds had not been 
available to support the approved annual program.’’ With- 
out knowledge of the scope of the survey and extent of veri- 
fication, we cannot. appraise the significance of this statement. 

Also, under the procurement section the material submitted 
contains many instances of deficiencies in procurement prac- 
tices but does not indicate the actions proposed or imple- 
mented to corrent these deficiencies or recoup the additional 
costs incurred. We are, therefore, unable to ascertain the 
effectiveness of this survey or determine that prompt correc- 
tive action has been taken. 
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The specific items cited above illustrate that the material 
submitted is not an adequate substitute for our access to the 
full report and the data in support of the report. * * * 


At the November 12, 1958, subcommittee hearing, Mr. Lawrence 
Powers, Director of GAO’s Defense Accounting and Auditing Division, 
under questioning by Congressman Fascell, elaborated on the in- 
adequacy of the “statement of facts” (hearings, pp. 3604, 3605): 


Mr. Powers. In lieu of access to the full text of the inspec- 
tion report in question, and the essential supporting informa- 
tion, the Department of the Air Force submitted to us a 
statement of fact consisting of 37 pages. This information, 
however, consists principally of background data, statistical 
information, and the facts reported by the Secretary of the 
Air Force. The material as edited does not include specific 
data as to the scope of the review, the depth of the problem 
areas covered, the extent of verification, conditions under 
which actions were taken, the factual bases upon which 
evaluations of existing controls were made, assurance that, 
all pertinent facts are included, or sufficient factual informa- 
tion on which to base reasonable conclusions. 

Omitted, also, are the opinions, conclusions, and recom- 
mendations of the review group as well as the management 
comments in respect to the findings and action taken on the 
report recommendation, although some of the material sub- 
mitted as factual actually is in the form of statements or 
conclusions without sufficient information to permit us to 
evaluate the reasonableness of these conclusions. 

Mr. Fascrexyu. Mr. Powers, in other words, you have to go 
behind the report in order to evaluate it? 

Mr. Powzrrs. That is correct. 

Mr. Fascreuu. As an example of that, this quote, read out 
of the report: 

‘Some contractors had claimed that such hand-to-mouth 
funding invited industry to forgo the formulation of sound, 
long-range planning, thus precluding a sense of permanency 
within the company and its subcontractors, and adversely 
influencing a full-scale research and development effort. 
This was not correct.” 

There is a conclusion based on facts, and you do not have 
the facts. Is that not true? 

Mr. Powers. That is correct, sir. 

Mr. Fasce.u. Furthermore, this goes on to say: ‘“Through- 
out the entire period of this survey, no individual inter- 
viewed could state funds had not been available to support 
the accrued annual program.” That is certainly a conclu- 
sion, is it not? 

Mr. Powers. Yes, sir. 

Mr. Fascety. You have no way of evaluating that since 
you do not know whether or not the annual program had 
been scaled down, scaled up, scaled sidewise, or just what 
they had done with respect to those funds, do you? 
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Mr. Powsrs. I think without knowledge of the scope of 
the work they did we would not be able to evaluate the 
significance of it. 

Mr. Fasce.u. The statement could be actually meaning- 
less, could it not? 

Mr. Powers. That is right. 

Mr. Fascreityt. Where they say ‘throughout the entire 
period of this,survey no individual interviewed”—and I 
don’t know wh that means; they might have interviewed a 
contractor—“could state funds had not been available to 
support the approved annual program.” 

If I have a contract and get my money I am getting all 
the money I am entitled to. What else would I say? 

The statement needs a lot of clarification and I don’t 
blame you. If I were GAO I would go further into that one 
than is done in this report. 

Mr. Powers. You also have put your finger on a very 
important point, because we need to know on that particular 
matter whether the scope of the review was sufficiently broad 
to identify any problem areas which arose as a result of action 
by higher authority in imposing fund restrictions relating to 
the necessity for either expanding or accelerating the par- 
ticular program. 

This is not a criticism of the action reported by the 
Inspector General. But we were not in position to evaluate 
it until we have additional information. 

Mr. Fascett. What the Inspector General says in this 
particular statement which I quoted might be absolutely 
correct from his standpoint unless somebody went above him 
and evaluated the total program and saw what top authority 
had done. Let us take, for example, a project whereby top 
authority has scaled down a whole program laid out by 
Congress and cut it in half. As far as the Inspector General 
is concerned, everybody got the money they were entitled to, 
so he could reasonably make that statement. However, 
when you relate it to the whole picture it means nothing; 
in fact it might be entirely misleading, might it not? 

Mr. Powers. That is correct, sir. 

* * * * + 


Mr. Powers. By withholding the determinations and 
actions taken in connection with this particular report, the 
Air Foree prevents us from evaluating the effectiveness of 
this important internal control mechanism, and from deter- 
mining that appropriate action was taken to correct inefficient 
practices, stop the unwarranted expenditure of funds, and 
recover any overpayments if found to be due. 

Consequently we find that the material submitted is not 
an adequate substitute for our access to the full report and 
the data in support of the report. 


Mr. Powers gave detailed examples of the inadequacy of the Air 
Force “statement of facts’ (hearings, .pp. 3606-3610): 


Mr. Powers. Some specific instances illustrating the rea- 
sons why we are unable to accept the “‘statement of facts” in 
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lieu of access to the report and supporting data include the 
following: 

For example, on page 6 of the Secretary’s “‘statement of 
facts” the statement is made that ‘‘test programs were in- 
tegrated with minimum duplicate testing of components and 
maximum use of test facilities.”” Two instances previously 
mentioned were cited in support of this statement, but suffi- 
cient factual data demonstrating this conclusion and the 
extent of the survey of available facilities which led to the 
conclusion are not disclosed. No indication is made as to 
whether consideration was given only to contractor-owned or 
Air Force-owned facilities, or whether all facilities, Army, 
Navy, and Air Force and contractor-owned were considered. 

On page 8 the statement points out that although the As- 
sistant Secretaries of the Air Force, who comprised the Ballis- 
tic Missile Committee, gave personal attention to the ballistic 
missile program, the project officers responsible for keeping 
the Deputy Chiefs of Staff fully informed on the ballistic 
missile program were at a relatively low level and firsthand 
reports were being precluded. 

This very important deficiency obviously warrants imme- 
diate correction, but the statement is silent as to the proposed 
action, if any, to be taken to remedy the situation. 

Under “Budget and funding,” on page 11: In discussing 


the procedure covering review of contractors’ estimates, the 
statement is made that the ‘BMD Comptroller performed 
extensive analysis using cost factors based upon past ex- 


perience.” 

The depth of review by the Inspector General in arriving 
at this conclusion is not shown. 

Furthermore, there is no comment as to the effectiveness of 
the Comptroller’s analysis. 

As a matter of interest, it seems to us extremely unlikely 
that the cost factors based upon past experience would have 
been sufficiently reliable in connection with a completely new 
program such as here involved. 

Again, on page 15—and Mr. Fascell has already covered 
this point—the statement is made that ‘‘throughout the 
entire period of this survey no individual interviewed could 
state that funds had not been available to support the ap- 
proved annual program.” 

Again, without knowledge of the scope of the survey and 
the extent of verification, we cannot appraise the significance 
of this statement. 

I believe you would appreciate, Mr. Chairman and mem- 
bers of the committee, that this matter is sufficiently im- 
portant in view of the complaints and allegations of some of 
the contractors that they were precluded from formulating 
sound, long-range planning, and therefore full-scale research 
and development effort was impeded. 

As previously mentioned, we need to know whether the 
scope of the review was sufficiently broad to identify all the 
problem areas which arose as a result of the action by higher 
authority in this regard. 
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Under ‘“‘Procurement”’ on page 17, it is stated in the first 
paragraph that procedures were streamlined and repetitious 
reviews were limited. 

We need to know whether the Inspector General’s review 
actually covered the procedures bemg followed or did he 
obtain this information by hearsay or discussion? Did 
these procedures provide sufficient control to prevent action 
adversely affecting the Government’s interest? 

Second, it is stated that maximum subcontracting was 
encouraged. There is no identification of the reasons why 
maximum subcontracting for this particular program was 
considered advisable. 

For example, do cost factors, time consumed, and accept- 
ability of products justify on this particular program maxi- 
mum use of subcontracts? 

Third, we need to know how long BMO, Ballistic Missiles 
Office, delayed approval of facilities scheduled after the 
AFPR and the Air Force procurement districts were allowed 
only 10 days for their reviews. 

Additionally, did the Inspector General’s review disclose 
that a limitation of 10 days resulted in approval of facilities 
not needed? If so, had the facilities already been acquired 
or can they be canceled? For future procurement is BMO 
changing this procedure to allow a more realistic time for 
Air Force review at the contractor’s level? Indications in 
the Inspector General’s report indicate this review at this 
level was the most effective. 

On page 18, with respect to facilities furnished the Govern- 
ment to ‘ballistic chisel contractors, the statement does not 
indicate the extent that the IG’s review considered facilities 
already available at Army, Navy, and Air Force test sites 
and elsewhere in order to minimize the quantity of facilities 
to be acquired. 

The statement shows that the contractors were allowed 
to enter into costly leasing arrangements for facilities and 
that possibly the items leased were available in the industrial 
reserves. We need to know what action is being taken to 
correct the procedures and also reduce the excessive costs 
without impairment to the program. 

Another thing we need to know is whether or not the IG’s 
review considers commitments made by the contractors with 
respect to the facilities they were to furnish. For example, 
was it clear and was it developed just what the contractor 
was to furnish and what was to be furnished by the Govern- 
ment? In those cases where fees paid to contractors included 
allowances for facilities to be furnished by them, did the In- 
spector General’s review include a determination as to 
whether facilities were actually furnished by the contractor, 
and if not furnished were the fees appropriately adjusted? 

On page 19, we were unable to dettruins from the In- 
spector General’s statement the extent of failure of the con- 
tractors to obtain prior approval of the Air Force for the 
use of cost-plus-a-fixed-fee subcontractor whether the Air 
Force was adverselv affected bv the lack of such approval. 
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We need to know whether the Air Force has incurred exces- 
sive costs in this regard. If so, can action now be taken to 
recover these costs? 

Second, on the same page, the statement does not show the 
specific reasons for the lack of coordination between the 
contractor’s engineering and purchasing activities. What 
delays, for example, in production or what additional cost 
to the Government has resulted from the lack of coordina- 
tion? What corrective action has been taken? 

Third, the statement does not furnish information as to 
the reasons many contractors became delinquent in their 
deliveries. What specific actions could the Air Force take 
to avoid such deliveries in future procurements? What ad- 
verse effect did this have on the price contractors’ production 
and costs? Were subcontractors’ prices adjusted, particu- 
larly where premium prices were paid for early delivery? 

Mr. Fascetu. What effect did this have on the Air Force 
program? 

Mr. Powers. That is right, sir. 

This statement does not show what caused subcontractor 
cost overruns, nor how these overruns can be avoided in the 
future under this program. What action could or should 
have been taken by the contractors and by the Air Force 
during the period of current performance? What is needed 
to improve future performance and procurement? 

First, surveys made of contractors’ purchasing procedures 
by several procurement officers indicated extensive de- 
ficiencies. There is no indication in the statement of facts 
of what corrective action, if any, has been taken, nor is 
there any indication as to what evaluations were made of 
the need for such corrective action. 

Then on page 20 the statement does not furnish informa- 
tion as to specific deficiencies in the administrative control 
which allowed a contractor to continue to work overtime 
in all departments, even though there was no need for such 
overtime to meet delivery schedules. 

We need to know what additional costs to the Air Force 
resulted from this action, what similar conditions exist at 
other contractors’ plants. 

Second, the statement does not indicate the controls 
which were exercised by the Air Force over fixed-price and 
price-redeterminable types of subcontracting. To what ex- 
tent did the Inspector General review this area? Did the 
prime contractors obtain and adequately consider such sub- 
contractors’ price proposals and cost experience to date 
before awarding fixed-price and price-redeterminable sub- 
contracts? 

On page 25, under the Ramo-Wooldridge Corp., the 
statement points out that Ramo-Wooldridge provided 
many administrative support services to BMD and that 
studies were initiated to evaluate other means of getting 
these services after the survey team questioned this matter. 
The basis upon which the survey team questioned this action 
on the part of the contractor is not indicated; viz, contrary 
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to the terms of the contract, illegal actions, or costly practices. 
The additional cost, if any, which may have resulted from any 
arrangement is not shown or indicated. Nor is there any 
indication that prompt action has been taken to correct 
this situation ant reduce further costs. 

On page 26 the statement points out that due to man- 
power ceiling freezes BMD had an urgent requirement for 
secretarial services filled by Ramo-Wooldridge personnel. 
The statement further points out that no follow-on action 
was taken to replace Ramo-Wooldridge positions with civil- 
service employees. ‘The statement is silent as to the reasons 
for limiting manpower requirements in so vital and urgent 
a beg ng and no indication is made as to the action being 
taken to correct this situation. 

On pages 22, 26, and 27 the statement points out that 
Ramo-Wooldridge was prohibited under its contract against 
engaging in physical development or production of any com- 
ponents applicable to specified missiles except where expressly 
approved by the Assistant Secretary of the Air Force for 
Materiel. ‘To compensate for this prohibition and other 
considerations Ramo-Wooldridge received a_ higher-than- 
normal fixed fee. ‘Two instances were reported where Ramo- 
Wooldridge was given approval to enter into production work 
in connection with missiles for which it also rendered 
as services to BMD. 

he statement does not contain identification in any way 
of the depth of the contract administration review or other 
factual data to reasonably arrive at a determination as to 
whether the Government’s interests in this area are being 
adequately protected. 


F. COST OF GAO DUPLICATION 


General Accounting Office representatives testified that if the Air 
Force persists in refusing pertinent Inspector General reports and 
related papers, the GAO would be forced to duplicate a great amount 
of work at considerable expense to the taxpayers (hearings, p. 3620): 


Mr. Fascreuu. If the work of the Auditor General and 
related papers and the work of the Inspector General and 
related papers and all other matters which deal with the 
whole operation of Government, policy included, are not 
made available to the Comptroller General, it just means 
that we will have to increase the staff, spend a great deal 
more money, and duplicate a tremendous amount of effort 
in order to do that which commonsense and the Congress 
have dictated should be done. Is that not true? 

Mr. Powers. That is true. 


Chairman Moss pointed out that if the Air Force’s claim of secrecy 
is allowed to stand, the GAO may be stymied no matter how big a 
staff is hired (hearings, p. 3620): 


Mr. Moss. Would you yield at-that point? If this thing 
stands up and Congress does not act to require the production 
of these records, then an extension of the same claim of 
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privilege could make it impossible for you, even with an 
expanded staff, to go in independently and develop the 
information, because you would run into refusals on any 
front. You would have to conduct all of your investigations 
on the ground rules of the Department. You would not 
have free access which is essential to a proper job. Is that 
not true? 
Mr. Powers. Yes, sir. 


Later, Secretary Douglas indicated the difficulties which the GAO 
would face in trying to duplicate the inspections made by the Inspector 
General. He made it clear that the Air Force would not make avail- 
able to the GAO the collection of so-called “backup” material involved 
in the preparation of the Inspector General’s survey of management 
(hearings, p. 3699): 


Mr. Fasce.u. All I want to know is, will you make avail- 
able to the Comptroller General the backup data on the 
material which you made available to him? It might be 
meaningless. 

Secretary Dovatas. No; it is not meaningless. It may 
not be as satisfactory for a meticulous examination of the 
whole matter as all the backup material would be. 

Mr. Fascexu. Agreed. 

Secretary Dovucuas. But this again is a question of where 
you draw a line, and the line I would draw would be to say, 
“‘We will give you the same kind of report on the facts that 
the principal members of the Air Force will have an oppor- 
tunity to look at. 

Now, certainly we could look at backup material, but 
backup material is a little beyond the home reading which 
one can take on practically. 

So if we look at the report itself, we expect to have in there 
the best statement of facts, as screened for the purpose, that 
we can produce. 

And we do that in the hope that it will be an effective tool 
which will permit the reader to cover more ground than he 
could otherwise cover. 

But my answer would be, J cannot go beyond the statement 
of facts which we would use every effort to make complete. 

fr. Fascetu. Let us assume for the moment you have 
used every effort to make the statement of facts complete, 
and it is complete and proper and in order and then the 
Comptroller General comes to you and says: ‘Mr Secretary, 
there is a part of this thing on the statement of facts which 
I would like to examine in detail.” 

As I understand your answer, you are going to say, ‘‘Mr. 
Comptroller General, you have had it, my friend. This is 
as far as you go in the United States Air Force.” 

In other words, you will not make available to him the 
detailed material upon which the statement of facts is based. 

Secretary Dovatuas. I don’t think that is quite a fair 
inference from what was said. I did not intend to say that. 
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As to the backup material that is collected in the investiga- 
tion, as to the appraisals, evaluations and so forth, that I 
would not make available. 

Undoubtedly, if he came into the Air Force to make his 
own investigation of this area, he would see an immense 
amount of material that you may refer to as backup ma- 
terial. But we would not deliver as a part of the inspector’s 
report a file enclosing what the inspector calls the backup 
material to his report. 

Mr. Fasceuu. Yes, sir, 1 understand. I understand very 
clearly what you stated, and I don’t think there was any 
difference in our interpretation where we would go. 

Secretary Dovetas. All right. 

Mr. Fascxr.u. I appreciate your reemphasizing iton the 
record, because we are right back where we started, which 
is: if I as Comptroller General wish to examine the facts, I 
have to do my own comprehensive survey and audit. That 
is what it boils down to, and, Mr. Secretary, I am not being 
facetious and didn’t mean to be derogatory. 

I mean from a practical standpoint, all you have done is 
say: “Mr. Comptroller General, we have conducted or are 
conducting a survey on the management concept of the 
ballistic missiles system in the Air Pores and if you want 
to study it, you go right ahead.”’ 

The fact that you give me 35 pages of facts is fine, but 
without details or analyses or the right to inspect or deter- 
mine for myself, you might just as well have given me the 
title to this thing and said ‘Go ahead, you are doing it 
anyway.” [Emphasis added.] 


The subcommittee asked the General Accounting Office to estimate 
the cost of duplicating the ballistic missile management survey. The 
GAO replied that a firm estimate was difficult to make because of a 
lack of information about the Inspector General’s survey, but that 
it would probably cost $125,000 (hearings, p. 3606): 


Since the information submitted by the Secretary of the 
Air Force does not include specific data as to (1) the scope 
of the review made by the Inspector General, (2) the depth 
of the problem areas covered, (3) the extent of verification, 
(4) the factual bases upon which evaluations of existing con- 
trols were made, (5) conditions and circumstances under 
which actions were taken, (6) assurance that all facts are 
included, or (7) sufficient factual information on which to 
base reasonable conclusions, it is impractical to estimate the 
cost. involved in duplicating the work necessary for a proper 
evaluation of the management of the ballistic missiles pro- 
gram in the Department of the Air Force. 

We are undertaking a thorough survey to ascertain that the 
major deficiencies and major problems in all aspects of the 
administrative management of the ballistic missiles program 
are fully developed, their causes are determined, and, more 
importantly, areas in need of correction are identified for 
the responsible officials and the Congress. Our review will 
cover the management of the Thor, Atlas, and Titan missile 
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programs. This will include the activities of the Air Force 
involved in these programs, as well as the performance of 
the Ramo-Wooldridge Corp., and the associated contractors 
and major subcontractors participating in the programs. We 
estimate that the cost of performing this review will approx- 
imate $125,000, although it may be necessary to reduce or 
increase this amount at a later date on the basis of the extent 
and significance of the problems identified. 


G. FURTHER EXTENSION OF RESTRICTIONS 


During the hearing, the subcommittee was warned of the possibility 
that restrictions on access to Inspector General’s reports would be 
extended to reports prepared by the Auditor General (hearings, p. 
3620): 


Mr. Ketter. If I could make a point, Mr. Fascell, on 
the matter you were just discussing, the question of privilege, 
it is conceivable that the Air Force or another military de- 
partment could carry the same thing over into their Auditor 
General’s reports to which we have had access. No one 
knows just where it would stop if the idea of privilege is 
allowed to stand. That is why I think not only this particu- 
lar case but the principle involved is of extreme importance 
to us and to the Congress. 


The dangers of extending restrictions on GAO and congressional 
access to Auditor General’s reports were discussed in a colloquy be- 
tween subcommittee members and GAO witnesses (hearings, p. 3620): 


Mr. Fascertu. If the work of the Auditor General and re- 
lated papers and the work of the Inspector General and re- 
lated papers and all other matters which deal with the whole 
operation of Government, policy included, are not made 
available to the Comptroller General, it just means that we 
will have to increase the staff, spend a great deal more money, 
and duplicate a tremendous amount of effort in order to do 
that which commonsense and the Congress have dictated 
should be done. Is that not true? 

Mr. Powers. That is true. 

Mr. Moss. Would you yield at that point? If this thing 
stands up and Congress does not act to require the produc- 
tion of these records, then an extension of the same claim of 
privilege could make it impossible for you, even with an 
expanded staff, to go in independently and develop the 
information, because you would run into refusals on any 
front. You would have to conduct all of your investigations 
on the ground rules of the Department. You would not 
have free access which is essential to a proper job. Is that 
not true? 

Mr. Powers. Yes, sir. 

Mr. Moss. This becomes of the utmost importance if we 
are to continue the independent evaluation of the effective- 
ness of management and the efficiency of operation of our 
Government. 

Mr. Powers. Yes, sir. 
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Mr. Fascety. Mr. Chairman, you are very correct. An- 
other subcommittee of this full committee ran into exactly 
such a situation, in which an intelligent working arrange- 
ment had been arrived at between the executive agency and 
the General Accounting Office. But then they came to a 
particularly hot issue, and all of a sudden all kinds of modi- 
fications were made as to how far the GAO could go, what 
hours of the day they could come in, what documents they 
could see, what people they could talk to. These restrictions 
were imposed upon GAO by the executive agency which was 
being inspected and audited at the time. (See H. Rept. 1281, 
85th Cong., 2d sess., Jan. 16, 1958, based on hearings of the 
Executive and Legislative Reorganization Subcommittee.) 

So, if that illogical situation is extended to its ultimate, 
we would have nothing but chaos, and you might as well do 
away with the Comptroller General’s Office. 


GAO witnesses testified that DOD Directive 7650.1, issued on July 
9, 1958, following negotiations between GAO and Defense Depart- 
ment officials, assured GAO access to reports prepared by the Air 
Force Auditor General (hearings, p. 3624): 


Mr. Mitcue.u. * * * with respect to the Department of 
Defense Directive 7650.1, is it your understanding that the 
Comptroller General is to have access to Auditor General’s 
reports without any reservation? 

Mr. Ketter. The directive itself in paragraph IIT, B, sub- 
paragraph (2), says: 

“Internal audit reports of the military department audit 
organizations and associated working papers shall be made 
available as requested to the General Accounting Office rep- 
resentative.”’ 

It is my understanding from discussing with the Depart- 
ment of Defense this particular language, there was to be no 
reservation whatseover as to reports made by the Auditor 
General. 


The Air Force, in reply to a subcommittee inquiry, stated that 
Auditor General reports might be refused despite the clear language 
of DOD Directive 7650.1 (hearings, 3747): 


npanetion 2. In answer to a question from the subcommittee 
staff on whether Auditor General reports are available to the 
General Accounting Office, the Air Force stated: ‘‘In general, 
yes.” Paragraph III, B, (2) of DOD Directive 7650.1 does 
not impose any qualifications on General Accounting Office 
access to internal audit reports of the military departments. 
Does the Air Force answer, “In general, yes,” to the above 
question imply that there are conditions under which 
Auditor General reports would not be freely available to 
GAO personnel? 

Answer. The Auditor General is called upon from time to 
time to perform investigative and advisory management 
reports of the Inspector General type. These are relatively 
few in number and are handled as Inspector General reports. 
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At the subcommittee hearing, the Secretary of the Air Force con- 
firmed that reports of the Air Force Auditor General may actually be 
refused to GAO (hearings, pp. 3682-3683): 


Mr. ArcHIBALD. Does the Air Force impose any restric- 
tions on GAO access to reports, supporting data, and supple- 
mentary material developed by the Auditor General? 

Secretary Dove.as. I am not sure that the question has 
ever arisen with the Comptroller General. My answer would 
be that I would expect only in very unusual instances to have 
any question arise. I would say that it is quite possible that 
the Auditor General might be given a task of an unusual sort, 
and to some extent off his usual course, which would result in 
the problem of sources of information and advice and opinion. 
He might make a report which we would ascertain should be 
treated in the same way that we treat Inspector Generals’ re- 
ports. I don’t think the question has ever arisen. 


Secretary Douglas contended that restrictions on GAO access to 
Auditor General’s reports were possible under DOD Directive7650.1 
(hearings, p. 3683): 


Mr. ARCHIBALD. * * * Department of Defense Directive 
7650.1, section III, B (2), states that internal audit reports 
and associated working papers shall be made available, as re- 

uested, to the General Accounting Office. Is there any con- 
ict between this clear directive and your statement that you 
will, in some instances, restrict audit reports? 

Secretary Dovatas. I said I could imagine that the same 
reasons that I, personally, rely on in connection with the In- 
spector General reports might be applicable. We are talking 
rather theoretically at the moment. 

I believe that you have in paragraph 4, of section III, B, 
of DOD Directive 7650.1, under access to records and release 
of records and reports: 

‘‘When the same considerations exist as raise a question 
as to whether particular information may be furnished to a 
Member or committee of the Congress, no refusal to furnish 
such information shall be made until the matter has been 
submitted to the Secretary of the military department con- 
cerned or the Secretary of Defense.’ (See exhibit VI—A.) 

So, I will say you have a provision that all this other infor- 
mation will be furnished, and it could be withheld only by my 
decision. 

Mr. ARCHIBALD. It is your interpretation, then, that para- 
graph 4 of III, B, does modify paragraph III, B (2)? 

Secretary Dovauas. I think it recognizes the possibility of 
an exception. 

[Emphasis added. ] 
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. 


Later, in reply to a subcommittee inqu Comptroller General 
Campbell reported that the Department of Difenss never indicated 
that there would be restrictions on access to reports of the Auditors 
General (hearings, p. 3827): 


During the entire period of the discussions between repre- 
sentatives of the Department of Defense and the General 
Accounting Office on the proposed language of Department 
of Defense Directive No. 7650.1, no reservations were stated 
by the Department of Defense representatives concerning 
the access to internal audit reports of the military department 
audit organizations and associated working papers. In fact, 
paragraph III, B, 2 of the directive provides for uninstructed 
access. However, during the latter part of our discussions 
concerning the language of the directive, the Department of 
Defense representatives proposed to insert in the directive 
language which ultimately became paragraph III, B, 4 but 
no indication was given to us as to what type of cases the 

aragraph might apply. We obiected to the inelusion of the 
anguage in the directive, both informally and in a letter to 
the Secretary of Defense dated June 26, 1958. 





IV. THE AIR FORCE REFUSAL 
A. CHRONOLOGY 


1. January 14-February 21, 1958—Survey of management of the 
ballistic missile program undertaken by Procutemigat Inspection 
Division, Deputy Inspector General for Inspections. 

2. April 7, 1958—General Accounting Office undertakes survey of 
ballistic missile management. 

3. April 21, 1957—-GAO first learns of Inspector General’s survey 
in same field. 

4. May 9, 1958—Representatives of GAO informally request access 
to Air Force survey. 

5. June 13, 1958—Comptroller General formally requests Secretary 
of the Air Force to provide access to Air Force survey. 

6. July 16, 1958—Comptroller General asks Secretary of the Air 
Force for a reply to the June 13 request. 

7. July 30, 1958—Secretary of the Air Force refuses Comptroller 
General’s request and promises instead to provide a “summary of 
findings of fact.” 

8. Keone 13, 1958—Secretary of the Air Force provides GAO with 
a 2% page “summary” of the 61-page survey report. 

9. Be tember 10, 1958—Comptroller General notifies Congress of 
the Air Force refusal. 

10. September 23, 1958—Comptroller General notified that Chair- 
man Dawson of the Government Operations Committee had instructed 
the subcommittee to conduct a thorough study of the Air Force 
refusal and that the subcommittee staff had been instructed to prepare 
for public hearings. 

11. October 20, 1958—Chairman Moss formally notifies Secretary 
of the Air Force that hearings are to be held on November 12 and 13. 

12. October 31, 1958—-Comptroller General receives 37-page ‘‘state- 
ment of facts” from the Air Force. 

13. November 12 and 13, 1958—Hearings held by subcommittee 
with Comptroller General Campbell, Air Force Secretary Douglas, 
Air Force Inspector General, cnt others. 


B. DOUGLAS LETTER OF JULY 30, 1958 


On July 30, 1958, Secretary of the Air Force Douglas replied to the 
Comptroller General’s 7-weeks-old request for access to the Air Force 
survey report. Secretary Douglas cited no statutory authority for 
withholding the survey report from the Comptroller General. He 
claimed that Inspector General reports were prepared “solely for use 
of responsible officials within the Department of the Air Force.” 
Secretary Douglas contended that “the release of such reports to 
persons outside of the Department would have a serious adverse 
effect on the effective administration of the Department.”’ But he did 
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not explain how making a management survey report available to the 
Comptroller General or to the Congress would have such an effect. 


DePARTMENT OF THE AIR Forces, 
OFFICE OF THE SECRETARY, 
Washington, D.C., July 30, 1958. 


The Honorable the ComprroLLeR GENERAL. 


Dear Mr. Comprrotter GENERAL: Reference is made to your 
letter of June 13, 1958 (File No. B—133042), in which you requested 
that a copy of a report prepared by the Inspector General of the Air 
Force, titled ‘Survey of Management of the Ballistic Missiles Pro- 
gram,” be furnished to your Office. 

As you know, Inspector General’s reports are prepared solely for the 
use of responsible officials within the Department of the Air Force. 
It is of the utmost importance that the military department have the 
benefit of an inspection service which is capable of stern, impartial 
analysis of the effectiveness and efficiency of its operations. I firmly 
believe that the goal of objective self-criticism can be attained only if 
the Inspector General’s organization has the assurance that its reports 
will, without exception, be kept within this Department. 

In addition, the report which you requested is a report concerning 
the internal management of this Department, and it was prepared 
solely for the benefit and use of those officers and employees of this 
Department who are responsible for its administration. The release 
of such reports to persons outside the Department would have a 
serious adverse effect on the effective administration of the Depart- 
ment. 

These considerations compel me to conclude that the public interest 
would best be served by not releasing the report which you have re- 
quested. However, in order to render all possible assistance and co- 
operation to your organization consistent with the sound administra- 
tion of this Department, I have requested that a summary of the 
findings of fact contained in the Inspector General’s report be prepared 
and forwarded to your Office. This summary gould be available in 
the near future. 

Sincerely yours, 
JAMES H. Dova.as. 


C. COMPTROLLER GENERAL’S LETTER OF SEPTEMBER 10, 1958 


The Comptroller General explained that the Air Force survey 
involved matters “clearly of interest and concern to the General 
Accounting Office in the performance of its statutory responsibilities,” 
and that, y law, Inspector General reports were clearly subject to 
review by GAO. He pointed out that refusal of the report would 
require duplication of effort and thus “an unjustifiable waste of the 
taxpayers’ money.” (See p. 34 and also hearings, p. 3606.) More- 
over, denial of the report was contrary to the Accounting and Auditing 
Act of 1950 by which Congress made the Comptroller General respon- 
sible for checking on the adequacy of the internal management 
controls of the executive agencies and departments: 
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CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, D.C., September 10, 1958. 
Hon. Joun E. Moss, 


Chairman, Special Government Information Subcommittee, 
Committee on Government Operations, House of Representatives. 


Dear Mr. CuarrMan: The question of General Accounting Office 
access to records of the Department of Defense and the military 
departments has received extensive consideration by congressional 
committees in the past year. The matter has not been satisfactorily 
resolved, and we intend to report to the appropriate committees of 
Congress any cases involving a refusal by any executive agency to 
furnish, or unnecessary delay in furnishing, pertinent information or 
documentation. 

We have recently been refused access to an Air Force report. The 
facts are as follows: 

On June 13, 1958, we requested the Secretary of the Air Force to 
make available a copy of the Air Force Inspector General’s report 
covering a survey of management of the ballistic missiles program. 


The Defense Accounting and Auditing Division of this Office had 
previously begun a review of the administrative conduct and manage- 
ment of various Air Force activities under its research and develop- 
ment programs. Activities under the ballistic missiles program had 
been selected for initial study and, consequently, we asked to review 
the Inspector General’s report. 

No sy one to our request was received. Therefore we sent a 


followup letter to the Secretary of the Air Force on July 16, 1958, 
requesting information as to when the Inspector General’s report 
would be available. 

In reply dated July 30, 1958 (copy enclosed), the Secretary of the 
Air Force stated that the Inspector General’s reports are prepared 
solely for the use of responsible officials within the Department of the 
Air Force. He pointed out that the report which we had requested 
concerns the internal management of the Air Force and stated that 
release of such reports to persons outside the Department would have 
a serious adverse effect on the effective administration of the Depart- 
ment. He concluded that “the public interest would best be served 
by not releasing the report * * *.” The Secretary advised, how- 
ever, that a summary of the findings of the facts contained in the 
Inspector General’s report would be prepared and forwarded to this 
Office. 

On August 13, 1958, 60 days after our request, a summary of the 
Inspector General’s report was forwarded to this Office. The sum- 
mary report consists of a list of general conclusions in various areas of 
management and organization, budgeting and funding, procurement 
and contractual relationships. The summary does not include specific 
data on the operating conditions and management controls or a sum- 
mary of the factual information on which the conclusions are based. 

The Secretary of the Air Force characterizes Inspector General re- 
ports as fulfilling a need for ‘‘stern, impartial, analysis of the effective- 
ness and efficiency of its (the military department’s) operations.” 
The survey of management of the ballistic missiles program was 
directed to determine the effectiveness and efficiency of various activi- 
ties under the ballistic missiles program. It included appraisals of 
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such activities as buying and contract administration, procedures 
for furnishing Government-owned facilities to contractors, adminis- 
tration of commercial leases, purchasing practices of Government 
contractors, and many other subjects of a general administrative 
nature as opposed to highly specialized scientific or technical matters. 

The effectiveness and economy of the foregoing activities are clearly 
of interest and concern to the General Accounting Office in the per- 
formance of its statutory responsibilities. The legislative history of 
the Budget and Accounting Act of 1921 made it clear that our exami- 
nation of ‘all matters relating to the receipt, disbursement, and 
application of public funds’’ as provided in section 312 (a) contem- 
plated that we would consider and report on the economy, efficiency, 
and effectiveness of agency activities. See also section 206 of the 
Legislative Reorganization Act of 1946 which authorizes and directs 
the Comptroller General to make an expenditure analysis of each 
agency in the executive branch of the Government which, in the 
opinion of the Comptroller General, will enable the Congress to deter- 
mine whether public funds have been economically and effectively 
administered and expended. In order to carry out such work, section 
313 of the 1921 act provides: 

“All departments and establishments shall furnish to the Comp- 
troller General such information regarding the powers, duties, activi- 
ties, organization, financial transactions, and methods of business of 
their respective offices as he may from time to time require of them; 
and the Comptroller General, or any of his assistants or employees, 
when duly authorized by him, shall, for the purpose of securing such 
information, have access to and the right to examine any books, 
documents, papers, or records of any such department or establish- 
mént;*.;*, *,’7 

The Inspector General’s reports of the type here involved are clearly 
subject to review by this Office. 

he Secretary refers to the restriction of Inspector General reports 
to the use of Air Force officials only and to the need for such restric- 
tion in order to attain the objective of self-criticism. We firmly be- 
lieve in the need for internal reviews. They are the method by which 
management keeps itself informed on the way large and complex 
activities are being carried out. Effective management should take 
vigorous cotrective action on any deficiencies disclosed. We do not 
accept the concept, however, that an effective program of self-evalua- 
tion and management improvement must be dependent upon re- 
stricting the information developed to the individuals or department 
responsible for the activity under examination. Such information is 
of great importance to higher administrative levels and to other re- 
sponeile officials having a legitimate interest or concern in the 
subject. 

Withholding information permits concealment of adverse conditions 
by those basically responsible. It also permits delay and laxity in 
effecting improvements. The denial by any official or organization 
of information developed in its internal reviews to any higher authority 
or any other official properly concerned either hampers any external 
review or independent consideration of the effectiveness and efficiency 
of the activities, or necessitates a duplication of costs in making similar 
reviews, This is in itself an unjustifiable waste of the taxpayers’ 
money. 
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We cannot fully discharge our statutory responsibilities without 
access to the reports resulting from internal reviews or administrative 
practices and activities made by Inspector General, Auditor General 
and other management survey teams. The congressional policy is 
set forth in section 111 (d) of the Accounting and Auditing Act of 
1950 which provides that our audit will be directed, among other 
things, to determining the adequacy of the agencies’ internal financial 
control over operations. Also, the subjects covered in the report 
which has been denied us represent internal management evaluations 
which are clearly a part of ‘‘internal audit and control” within section 
117 (a) of the Accounting and Auditing Act of 1950 and so specifically 
er to be considered by the Comptroller General in the conduct 
of his audits. Such information and factual data should not be with- 
held or subject to procedures designed to screen official documents, 
papers, or records before being made available to the General Account- 


ing See 

his matter is also being reported to the chairman of the committee 
on Government Operations, Committee on Armed Services, and the 
Special Subcommittee No. 6, Committee on Armed Services, House 
of Representatives, and to the chairman of the Committees on Armed 
Services and Government Operations, United States Senate. We are 
advising the Secretary of Defense and the Secretary of the Air Force 
that we are unable to properly discharge our statutory responsibilities 
if these reports are denied to our representatives in the performance 
of our audits. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


D. SUBCOMMITTEE LETTER OF SEPTEMBER 25, 1958, AND AIR FORCE 
REPLY 


On September 25, Chairman Moss directed a letter to the Secretary 
of the Air Force. A month later, on October 27, the Air Force sent 
the following replies, stating that the refusal was not based in any 
way on security and admitting that the Secretary of the Air Force 
had no statutory authority for his refusal (hearings, p. 3739): 


Question 5. Does your refusal of access to the report stem 
in any way from the fact that the report is classified under 
Executive Order 10-501? If so, explain fully and cite the 
statutory authority for withholding from the GAO on those 
grounds. 

Answer. No. The Secretary of the Air Force did not base 
his refusal to furnish the report to the Comptroller General 
on the ground that it was classified under Executive Order 
10-501. 

Question 6. Does the report include the names of confiden- 
tial informants? 

Answer. The report does not include the names of confi- 
dential informants. However, personnel furnish information 
to inspectors general with the traditional understanding 
that they can be completely candid and that the report of 
the inspector general is advisory in nature and will be used 
solely within the Department of the Air Force. 
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Question 7. Does the report involve a personnel or 
criminal investigation? 

Answer. No. 

Question 8. Upon what statutory authority did you base 
your refusal of the Comptroller General’s request for access 
to the report? 

Answer. The answer to question 11 explains this matter. 

Question 9. Is there a departmental rule or regulation 
covering this specific refusal to the GAO? If so, please pro- 
vide the subcommittee with copies, with an explanation of 
their pertinence. 

Answer. Paragraph III-B of Department of Defense 
Directive 7650.1, dated July 9, 1958, subject: General 
Accounting Office Comprehensive Audits, states in part: 


“B. Access to records and release of records and reports 


“1. In accordance with the provisions of the Budget and 
Accounting Act of 1921 (see II. B. hereof), authorized repre- 
sentatives of the General Accounting Office shall be given 
access to, and allowed to examine, such records as are neces- 
sary to permit them to carry out their duties and responsi- 
bilities. 

a * * * * * * 

“3. * * * Reports of the inspectors general and criminal 
investigation organization shall not be furnished except upon 
approval of the appropriate departmental Secretary. Such 
reports may be summarized and the summaries, upon 
request, may be furnished with the approval of the appro- 
priate departmental Secretary. 

‘4, When the same considerations exist as raise a question 
as to whether particular information may be furnished to a 
Member or committee of the Congress, no refusal to furnish 
such information shall be made until the matter has been sub- 
mitted to the Secretary of the military department concerned 
or the Secretary of Defense.”’ 

The Air Force regulation implementing this DOD directive 
has not yet been published. 

On March 27, 1952, the then Secretary of the Air Force con- 
firmed the traditional policy with respect to the privileged 
nature of Inspector General reports as follows: 


“Marcu 27, 1952. 


“Memorandum for all Statutory Appointees, Deputies, and Spe- 
cial Assistants: 

“T am deeply concerned to learn that a copy of an Air 
Force Inspector General’s report recently was released to a 
congressional committee. 

“T wish to emphasize that such reports are confidential 
documents considered privileged correspondence for internal 
use within the United States Air Force. The quality of 
the inspection service is bound to suffer seriously if the re- 
ports are not held in all instances as privileged documents. 
I desire that you take all measures necessary to insure that 
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no Inspector General’s reports nor any other privileged 
information be released without my personal approval. 


“(Signed) THomas K. FInLerrer.” 


In addition, Air Force Regulation 123-1, dated April 12, 
1956, in paragraph 4 thereof, states that such reports are 
privileged. 

A copy of DOD Directive 7650.1 and the related DOD 
Directives 5400.4, 5200.6, and 5200.1 are attached. Also 
attached are a copy of the memorandum of the Secretary of 
the Air Force dated March 27, 1952, and a copy of AFR 
123-1. 

Question 10. If the refusal is on the basis of a discretionary 
action, please explain fully. 

Answer. Paragraph III-B of DOD Directive 7650.1, 

uoted in answer to question 9 above, is an express recogni- 
tion by the Secretary of Defense that reports of the Air 
Force Inspector General may be withheld in the public 
interest, and should not be furnished to the General Account- 
ing Office without the approval of the Secretary of the Air 
Force. This action is in consonance with statements by 
the President and opinions of the Attorney General of the 
United States, including the following statement of the At- 
torney General in a 1941 opinion: 

“Tt is the position of this Department, restated now with 


the approval of and at the direction of the President, that 
all rite, reports are confidential documents of the 


executive department of the Government, to aid in the duty 
laid upon the President by the Constitution to ‘take care 
that the laws be faithfully executed,’ and that congressional 
or public access to them would not be in the public interest” 
(40 Ops. Atty. Gen. No. 8, April 30, 1941). 

It is also in consonance with the President’s letter to the 
Secretary of Defense dated May 17, 1954, in which he stated, 
In part: 

Baoeese it is essential to efficient and effective admin- 
istration that employees of the executive branch be in a 
position to be completely candid in advising with each other 
on official matters, and because it is not in the public interest 
that any of their conversations or communications, or any 
documents or reproductions, concerning such advice be dis- 
closed, you will instruct employees of your Department that 
in all of their appearances before the subcommittee of the 
Senate Committee on Government Operations regarding the 
inquiry now before it they are not to testify to any such 
conversations or communications or to produce any such 
documents or reproductions. This principle must be main- 
tained regardless of who would be benefited by such dis- 
closures. 

“T direct this action so as to maintain the proper separation 
of powers between the executive and legislative branches of 
the Government in accordance with my responsibilities and 
duties under the Constitution. This separation is vital to 
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preclude the exercise of arbitrary power by any branch of the 
Government.” 

In addition, it is in consonance with paragraph 151(b)(3) 
of the Manual for Courts-Martial (1951) which was pre- 
scribed by the President on February 8, 1951, through Execu- 
tive Order 10214, pursuant to the act of May 5, 1950 (64 
Stat. 107). Paragraph 151(b)(3) provides, in part: 

“The inspectors general of the various armed forces, and 
their assistants, are confidential agents of the Secretaries of 
the military or executive departments concerned, or of the 
military commander on whose staff they may be serving. 
Their investigations are privileged unless a different pro- 
cedure is prescribed by the authority ordering the investi- 
gation. Reports of such investigations and their accompany- 
ing testimony and exhibits are likewise privileged, and there 
is no authority of law or practice requiring that copies thereof 
be furnished to any person other than the authority ordering 
the investigation or superior authority.” 

In his letter to the Comptroller Cnnatal, dated July 30, 
1958, the Secretary of the Air Force summarized his reasons 
for not furnishing a copy of the Inspector General’s report, 
as follows: 

‘‘As you know, Inspector General’s reports are prepared 
solely for the use of responsible officials within the Depart- 
ment of the Air Force. It is of the utmost importance that 
the military department have the benefit of an inspection 
service which is capable of stern, impartial analysis of the 
effectiveness and efficiency of itsoperations. I firmly believe 
that the goal of objective self-criticism can be attained only 
if the Inspector General’s organization has the assurance 
that its reports will, without exception, be kept within this 
Department. 

“In addition, the report which you requested is a report 
concerning the internal management of this Department, 
and it was prepared solely for the benefit and use of those 
officers and employees of this Department who are responsi- 
ble for its administration. The release of such reports to 
persons outside the Department would have a serious adverse 
effect on the effective administration of the Department. 

“These. considerations compel me to conclude that the 
public interest would best be served by not releasing the 
report which you have requested.” 

However, in order to render all possible assistance and 
cooperation with the Comptroller General and the General 
Accounting Office consistent with the sound administration 
of the Department, the Secretary of the Air Force volun- 
teered, to furnish the Comptroller General a summary of 
the findings in the report. This summary was furnished on 
August 13, 1958. 

The General Counsel of the Department of Defense con- 


curred in the letter of July 30, 1958. 
Question 11. Furthermore, pleape explain fully your re- 
s 


fusal in the light of the Legislative Reorganization Act of 
1946, particularly section 206; the Accounting and Auditing 
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Act of 1950, particularly sections 111(d) and 117(a); and 
the Budget and Accounting Act of 1921, particularly sections 
312(a) and 313, the latter of which states: 

‘All departments and establishments shall furnish to the 
Comptroller General such information regarding the powers, 
duties, activities, organization, fesmalak transactions, and 
methods of business of their respective offices as he may 
from time to time require of them, and the Comptroller 
General, or any of his assistants or employees, when duly 
authorized by him, shall, for the purpose of securing such 
information, have access to and the right to examine any 
books, documents, papers, or records of any such department 
or establishment * * *,” 

Answer. At hearings before your committee during the 
84th and 85th Congresses, representatives of many depart- 
ments of the executive branch of the Government gave 
information and testified at length concerning the authority 

anted by the Constitution to the President, and to the 
1ead of each department of the executive branch concerned, 
to withhold information from the legislative branch when he 
deems it necessary in the public interest. The information 
and testimony given at those hearings applies equally to 
furnishing information to the Comptroller General and. to 
the General Accounting Office. It seems unnecessary to 
reiterate all that has been said previously to your committee 
on this subject. However, a study submitted to your com- 
mittee by the Attorney General of the United States is 
especially relevant. It is titled “Is a Congressional Com- 
mittee Entitled To Demand and Receive Information and 
Papers From the President and the Heads of Departments 
Which They Deem Confidential, in the Public Interest?” 
and it is quoted in part 12 of the report of the hearings of 
your committee at pages 2892-2945. The following quota- 
tions from that study are particularly significant: 

“For over 150 years—almost from the time that the 
American form of government was created by the adoption 
of the Constitution—our Presidents have established, by 
precedent, that they and members of their Cabinet have an 
undoubted privilege and discretion to keep confidential, in 
the public interest, papers and information which require 
secrecy. American history abounds in countless illustrations 
of the refusal, on occasion, by the President and heads of 
departments to furnish papers to Congress or its committees 
for reasons of public policy. The messages of our past Presi- 
dents reveal that almost every one of them found it necessary 
to inform Congress of his constitutional duty to execute the 
office of President, and, in furtherance of that duty, to with- 
hold information and papers for the public good. 

“Nor are the instances lacking where the aid of a court 
was sought to obtain information or papers from a President 
and the heads of departments. Courts have uniformly held 
that the President and the heads of departments have an 
uncontrolled discretion to withhold the information and 
papers in the public interest, and they will not interfere with 
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the exercise of that discretion. Students of political science 
and of our constitutional theory of government are not in 
disagreement as to the three great branches of the Govern- 
ment, to subiect either of the other two branches to its will. 

“The proposition may be simply stated: We have three 
divisions of government; the legislative, the executive, and 
the iudicial. Each of them has certain functions to perform, 
prescribed by the Constitution. It is perfectly clear that, 
under the Constitution, neither one of those divisions may 
impose its unrestrained will upon the others.”” (P. 2892.) 

* * * * * 


“The rule may be stated that the President and heads of 
departments are not bound to produce papers or to disclose 
information communicated to them, where, in their own 
iudgment, the disclosure would, on public considerations, be 
inexpedient. ‘The reason for the rule was succinctly stated 
by Judge Marshall in Marbury v. Madison, and has been 
reaffirmed in Cunningham v. Neagle and Meyers v. United 
States. It is as follows: 

“« “By the Constitution, the President is invested with cer- 
tain political powers. He may use his own discretion in 
executing those powers. He is accountable only to his coun- 
try in his political character, and to his own conscience. To 
aid the President in performing his duties, he is authorized 
by law to appoint heads of the executive departments. The 
act by his authority; their acts are his acts. Questions which 
the Constitution and laws leave to the Executive, or which 


are in their nature political, are not for the courts to decide, 
and there is no power in the courts to control the President’s 
discretion or decision with respect to such questions. Be- 
cause of the intimate political relation between the Presi- 
dent and the heads of departments, the same rule applies to 
them.’” (P. 2893.) 


* + * * * 


‘“‘And any law passed by Congress, designed to compel the 
production of papers by heads of departments, would neces- 
sarily have to comply with the constitutional requirement 
that the President is as supreme in the duties assigned to him 
by the Constitution as Congress is supreme in the legislative 
functions assigned to it. In other words, Congress cannot, 
under the Constitution, compel heads of departments by law 
to give up papers and information, regardless of the public 
interest involved, and the President is the judge of that inter- 
est. Such a law would render the President powerless in a 
field of action entrusted to his complete care by the Consti- 
tution.” (P. 2894.) 

“2. Under the Constitution, the executive power is lodged 
in the President. The determination of all executive ques- 
tions belongs in theory and by constitutional right to him. 
The President is the responsible executive minister of the 
United States. The authority of each head of a department 
is a parcel of the executive power of the President. ‘To coerce 
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the head of a department is to coerce the President. This 
can be accomplished in no other way than by a law, consti- 
tutional in its nature, enacted in accordance with the forms 
of the Constitution. It follows that Congress cannot, under 
the Constitution, compel heads of departments to make pub- 
lic what the President desires to keep secret, in the public 
interest. The President alone is the judge of that interest, 
and is accountable only to his country in his political char- 
acter, and to his own conscience.” (P. 2944.) 
* * * * BA 


“4. The rule may be stated that the President and heads 
of departments are not bound to produce papers or disclose 
information communicated to them where, in their own judg- 
ment, the disclosure would, on public considerations, be 
inexpedient. 

“5. The Chief Executive has an exclusive and illimitable 
power to control his subordinates in the executive branch. 
The highest and most important duties which the President’s 
subordinates perform are those in which they act for them. 
In such cases they are exercising not their own but his dis- 
cretion. Each head of a department is and must be the 
President’s alter ego in the matters of that department 
where the President is required by law to exercise authority. 
In all such cases the discretion to be exercised is that of the 
President in determining the national public interest and in 
directing the action to be taken by his executive subordinates 
to protect it. In this field his Cabinet officers must do his 
will. He must place in each member of his official family 
and his chief executive subordinates implicit faith. 

* * * * * 


“8. An important contribution to clear thinking concern- 
ing the right of the legislative branch to compel the executive 
departments to furnish testimony and records, regardless of 
the public interest involved, as determined by the President, 
may be found in the legislative history of the Legislative 
Reorganization Act of 1946. The considered judgment of 
the Senate, after debate, concurred in by the House, was 
that there is no power, under the Constitution, in the legis- 
lative branch of the Government to impose its will upon the 
executive branch, whether under the guise of an ‘inspection 
and review’ of its activities, or a ‘surveillance,’ or a superin- 
tendence, or any other unrestrained control of the executive 
departments. 

“9. There is no power in Congress or the courts to compel 
the President’s discretion or decision, respecting the pro- 
priety of surrendering papers, documents, or information 
deemed by him to be confidential in character, and the same 
holds true for the heads of departments. Their decision and 
discretion remain entirely unaffected by existing statutes, 
which relate only to private individuals who refuse to obey 
a subpena of the House of Representatives or the Senate, or 
their committees. 
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“10. Paraphrasing President Jefferson’s crucial question, 
Would the Executive be independent of the legislative 
branch, as contemplated by the Constitution, if the Presi- 
dent or heads of departments were subjected to the com- 
mands of the Houses of Congress, and to imprisonment for 
disobedience of a legislative subpena? Jefferson’s conclu- 
sion that the President and heads of departments must and 
do have the last word, under our theory of government, re- 
specting the propriety of withholding information and pa- 
— when the public interest so requires, is amply fortified 
»y the action of our Presidents, by court decisions, by the 
opinions of the attorneys general, and by the views of almost 
every student of this subject.”’ (P. 2945.) 

In view of the foregoing, it is quite clear that the laws 
mentioned in question 11, including section 313 of the 
Budget and Accounting Act, must be construed so as not to 
require the head of the department concerned to furnish 
papers which he determines should be withheld in the public 
interest. 





V. GROUNDS FOR REFUSAL 


In correspondence with the subcommittee and in the subcommittee 
hearings, the Air Force was challenged to cite its authority for with- 
holding the management inspection report from the Comptroller 
General in the face of the clear intent of the Budget and Accounting 
Act of 1921 and subsequent legislation. The Air Force, in reply, 
offered the following grounds for refusal: 


A. “TRADITIONAL PRACTICE”’ 


Secretary Douglas testified that it had been “traditional practice’’ 
to withhold Inspector General reports (hearings, p. 3675): 


As to reports of the Inspector General, it has been the 
traditional practice of the military departments not to furnish 
such reports. It is my understanding that this practice has 
never been seriously challenged in the past. [Emphasis 


added.] 


The Comptroller General, not accepting the validity of the claim 
of “traditional practice,’’ reported that Inspector General reports 
have been available, and he cited as examples reports by the Army 
Ordnance Inspector General, the Army Inspector General and the 
Army Transportation Inspector General which had been made avail- 
ale to GAO in 1957 and 1958 (hearings, p. 3886). 

Furthermore, the Comptroller General testified that an agreement 
was reached with the Department of Defense that all Inspector 
General reports except those of an “investigative type’’ would be 
made available to the GAO. The agreed-upon paragraph on the 
subject, to be included in a DOD directive, was (hearings, p. 3576): 


Budgets for any future fiscal year will not be released. 
Reports of non-Department of Defense agencies (including 
FBI reports) should not be released unless the written con- 
sent of such agency has been obtained. Summaries of facts 
set forth in criminal or personnel investigation reports (as 
distinguished from internal audit, inspection, examination, 
and survey reports) of the inspector general and criminal in- 
vestigation organizations should upon request be prepared 
und furnished. If any reasonable doubt arises as to access 
to the reports themselves the matter may be immediately 
referred to the appropriate departmental Secretary or As- 
sistant Secretary. 


The Comptroller General testified that (hearings, p. 3576): 


The intent of the revised language was to make it clear that 
all reports of the inspectors general, other than those dealing 
with criminal or personnel investigations matters, would be 
available to the General Accounting Office without restric- 
tion. Complete agreement was reached on March 7, 1958, 
and the Assistant Secretary of Defense (Comptroller) re- 
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quested our formal concurrence so as to assure the Secretary 
of Defense that the proposed directive was satisfactory to the 
Comptroller General. This was furnished on March 21, 
1958, with the understanding the directive would be promptly 
issued by the Secretary of Defense. 


Despite the “complete agreement’’ reached on March 7, 1958, the 
Department of Defense failed to issue a directive which would make 
clear that inspection reports would be available to the Comptroller 
General (hearings, p. 3576). Instead, on July 9, 1958, DOD Direc- 
tive 7650.1 was issued over the protests of the Comptroller General 
(hearings, p. 3577; see also pp. 14 and 73 of this report). 

Secretary Douglas testified that the Comptroller General had re- 
quested an Air Force Inspector General’s report in 1954, but the re- 
port was denied to the GAO (hearings, p. 3676). Mr. Robert F. 
Keller explained, in a letter of October 2, 1958, that the Comptroller 
General did not press the matter in 1954 because ‘“‘the particular phase 
of the work for which the report was requested had been substantially 
completed by the time the Air Force reply was received’’ (hearings, 
p. 3797). 


B. CONFIDENTIAL SOURCES—-AIR FORCE USE ONLY 


Secretary Douglas, in his letter of July 30, 1958 (p. 41), informed 
the Comptroller General that ‘Inspector General’s reports are pre- 
pared solely for the use of responsible officials within the Department 
of the Air Force.”” Secretary Douglas, in the same letter, claimed that 
‘The release of such reports to persons outside the Department would 


have a serious adverse effect on the effective administration of the 
Department.”’ General Rogers testified (hearings, p. 3636) that he 
should be considered ‘“‘a confidential agent of the Chief of Staff and of 
the Secretary * * *.” 

Although Secretary Douglas claimed that Inspector General reports 
were for use “solely” within the Department of the Air Force, General 
Rogers conceded under questioning that the Department of Defense 
could have a copy (hearings, p. 3638): 


Mr. Moss. Then, as I understand it, it is not just a tool 
for the internal use of the Department of the Air Force. It 
would then become available for the use of the Department of 
Defense, should they desire. 

General Rocgmrs. Should he desire it for that purpose, I 
presume that he could regard it as one of the tools available 
to him for management purposes.’ 


And Secretary Douglas said that an Assistant Secretary of Defense 
could also obtain a copy of an Inspector General’s report (hearings, 
p. 3679): 


Mr. ArcuiBa.p. Sir, would an Inspector General’s report 
be made available upon request to an Assistant Secretary of 
Defense, when the subject matter is in his field, such as the 
Comptroller of the Defense Department or the Assistant 
Secretary for Research and Development? 

Secretary Dovetas. The recent Defense Reorganization 
Act indicates that this procedure would be within the au- 
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thority of the Secretary of Defense. He could direct me to 
deliver such a report, and, of course, it would be delivered. 
Mr. ArcHIBALD. It would be available if he directed? 
Secretary Dovetas. Yes, sir 
Mr. Arcurpatp. And then also it would be available to 
the Secretary of Defense upon request? 
Secretary Douatas. It would be available to the Secre- 
tary of Defense any moment he would like to have it. 


During the hearings, Secretary Douglas claimed that criticism 
would be softened if reports were permitted outside the Air Force 
(hearings, p. 3676): 


If these reports are released outside of the Department it 
is only human to expect that there will be a tendency on the 
part of those making inspections to soften criticism, avoid 
doubtful matter, and generally be more restrained. Simi- 
larly, if those who are questioned are aware that their views 
may be circulated outside, they are more likely to be reticent 
in their comments and to speak for the record. The ex- 
change of full and frank views between the inspector and 
those questioned is fundamental to the work of the Inspector 
General and its loss would seriously impair the effectiveness 
of Inspector General reports as an advisory tool. 


General Rogers testified along similar lines (hearings, p. 3660): 


General Rocers. If we are no longer to regard Inspector 
Generals’ reports as designed solely for internal use within 
the Air Force, then we would prejudice seriously the present 
Inspector General system. 

We would tend to destroy sources of information. We 
would destroy the mutuality of confidence which has been 
built up between inspectors and those who are subject to 
inspection. 

Mr. Horrman. You said “sources of information.” Can 
vou enlarge on that at all? 

General Roacmrrs. By that I mean when we go down into 
a unit or survey a particular undertaking and we talk to 
people, they talk freely to us, and take us into their con- 
fidence, and divulge information that gives us leads to make 
determinations which we would not normally have the 
opportunity to do in a limited period of inspection. 

This candid release of information and opinion and 
thought and conclusion is essential to us in carrying out 
our inspection function. 

Mr. Horrman. Well, how would your services be effective, 
if you turned over to the Comptroller General or to a con- 
gressional committee an accurate statement of everything 
your informant said, including his name, position, and all? 

General Rogers. Well, I think it would seriously prejudice 
the conduct of any future investigation or survey, and that 
is one of the several bases on which we contend the Inspector 
Generals’ reports are properly regarded as privileged docu- 
ments. 
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The Air Force, in reply to a subcommittee inquiry, admitted, 
however, that the ‘Survey on Management of the Ballistic Missile 
Program” contained no names of confidential informants (hearings, 
p. 3740). 

General Rogers contended, however, that sources could be identified 
“by anyone who is thoroughly conversant with our ballistic missile 
endeavors” (hearings, p. 3641): 


Mr. ArcutBaLp. Does the ballistic missile survey contain 
the names of, or other information revealing confidential 
sources? 

General Rocrers. Yes—well, not specifically. I think, 
though, and I intended to make this observation, that in 
many situations and areas described in the report, the 
identity of the individuals who were sources of those data 
and that information could, without too great difficulty, be 
identified by anyone who is thoroughly conversant with our 
ballistic missile endeavors. 


General Rogers, under questioning, testified that Inspector General 
reports, when completed, are sent directly to the unit or command 
which was inspected—in other words to the officers most ‘“‘conversant”’ 
with the work involved and most subject to embarrassment because of 
critical comments from so-called ‘confidential sources’? under their 
command (hearings, p. 3637): 


General Rogers. When an inspection report is completed, 
it is sent by my office—and by ‘‘my office” I include General 
Wood’s office—to the unit or command which has been the 
subject of the inspection and upon whom there is an obliga- 
tion to respond to the deficiencies and criticism which are 
disclosed in the report. [Emphasis added.] 


In cases where names of “‘confidential informants” are specified in 
a report, the names are not deleted from the copies sent to the unit or 
command inspected; all copies of the report are identical (hearings, 
p. 3638): 

Mr. ArcursaLp. Are all copies of inspection reports, in- 
cluding supporting data, identical, or are different parts of 
the same reports sent to the various commands? 

General Rocrrs. If I understand your question correctly, 
when we have concluded an investigation or survey and have 
written the report and printed it and bound it, all copies are 
identical, and distribution is made. Each recipient receives 
an identical copy. 

Mr. Arcuisatp. Are the names and identification of con- 
fidential sources which the Inspector General’s survey team 
may have contacted deleted from inspection reports which 
are sent to the various commanders? 

General Rocrers. No. Whenever a report contains names 
of individuals, there is no deletion from the reports sent to 
the commands of the units inspected—of the names of such 
individuals. 

Although General Rogers testified that he considered the Inspector 
General’s “Survey of Management of the Ballistic Missile Program”’ 
“a very closely held document” (p. 3671), the Air Force informed the 
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subcommittee that it could not ascertain how many persons had had 
access to the report (hearings, p. 3745). The Air Force, at the sub- 
committee’s request, later supplied the following list of Air Force 
offices which had access to the 17 copies made of the report: 

Copy No. 


1, 8. Teiaileliog Air Research and Development Command (original re- 
cipient) : 
ve Office of Plans and Programs. 
. Office of the Inspector General, ARDC, 
3. Office of the Comptroller, ARDC. 
(a) Budget Division. 
4. Office of Deputy Commander for Weapons Systems. 
(a) Office of Assistant for Guided Missile Systems. 
5. Office of Deputy Commander for Research and Development. 
(a) Office of Director of Astronautics. 
6. Office of Deputy Commander for Resources. 
(a) Office of Director of Procurement. 
. The Inspector General, USAF—File (original recipient) : 
1. Directorate of Inspection Services. 
(a) Systems fnapaction Division. 
2. Office of the Secretary of the Air Force. 
3. Office of the Assistant Secretary of the Air Force, Financial 
Management. 
. The Vice Chief of Staff, USAF (original recipient). 
. Deputy Chief of Staff, Materiel (original recipient) : 
1. Directorate of Logistics Plans (AFMLP). 
(a) Systems Plans Division (AFMLP). 
2. Directorate of Procurement and Production. 
(a) Weapons Systems Division. 
(6) Industrial Resources Division. 
(ce) Procurement Policy Division. 
(1) Contracts Methods Branch. 
(2) Contract Administration Branch. 
(3) Projects Branch. 
. Deputy Chief of Staff, Development (original recipient): 
1. Office of Assistant for Development Programing. 
}. Assistant Chief of Staff for Guided Missiles (original recipient): 
1. Ballistic Division. 
. The Comptroller of the Air Force (original recipient) : 
1. Office of Auditor General. 
2. Research and Development Division, Directorate of Budget. 
3. Office of General Counsel, Department of the Air Force. 
. Commander, Air Research and Development Command (original recip- 
ient). Returned to the Inspector General, USAF. 
. Assistant Secretary of the Air Force, Materiel (original recipient). 
Returned to the Inspector General, USAF (AFCIS-B file). 
. Deputy Inspector General for Inspection—File (original recipient). 
. Team Chief, Office of the Deputy Inspector General for Inspection— 
File (original recipient). 
. Director of Procurement Inspection, Office of the Deputy Inspector 
General for Inspection—File (original recipient). 
15. Commander, Ballistic Missile Division, ARDC (original recipient) : 
1. Commander, Ballistic Missile Center, AMC. 
2. Commander, SAC Mike, Strategic Air Command. 
Series B1. Director of Procurement and Production, AMC (original recipient): 
1. Office of Inspection, D/P&P. 
2. Office of the Commander, Air Materiel Command. 
3. Office of the Inspector General, AMC. 
Series B2. Commander, Ballistic Missile Division, ARDC (original recipient), 


During the hearing, Chairman Moss questioned the claim that Air 
Force personnel would not speak freely if they thought the information 
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they were giving would come to the attention of the Comptroller 
General of the United States (hearings, p. 3670): 


Mr. Moss. I have gathered from your statement that 
you feel that personnel in the Air Force are willing to be 
perfectly candid in their discussions with the Inspectors 
General, so long as the information is held within the Air 
Force. In other words, the Air Force trusts the Air Force? 

General Rogers. That is right. 

Mr. Moss. But the thought that this information might 
be helpful to the Government of the United States and to 
the Congress would inhibit it? 

General Rocers. I think that is expressed a shade differ- 
ently than I conceived of it. You made it apply specifically 
to the Congress. We have every respect for the Congress. 

Mr. Moss. This is a very specific inquiry. We are told 
if the report is made available outside the Air Force, mere 
knowledge of this might inhibit individuals upon whom you 
must rely for the information used in arriving at your con- 
clusions and recommendations. 

General Rocrrs. If we must adhere to specifics, I would 
say if it were general knowledge that all my reports went 
automatically and verbatim to the General Accounting 
Office, it would tend to depreciate the value of future sur- 
veys and investigations and reports that I would make. 

Mr. Moss. Let us be more specific, because we are not at 
the moment asking that all of them go automatically. We 
are asking that this report be made available, because in the 
judgment of the Comptroller General it is necessary in the 
discharge of his statutory duties. I imagine he will find it 
virtually impossible to go over each of the 122 you made 
this year, and I doubt very much that he would be interested. 

We are asking, in effect, that where he feels there is a 
need for the report, that it be available. We are not asking 
the broad dissemination that you envisage in your response. 

General Rocrers. Yes. But I think the principle which I 
enunciated would still hold true, Mr. Chairman, because the 
people who are being contacted by our inspection teams in 
the field would not know which reports the Comptroller 
General would decide he had a need to know and which 
reports he would express disinterest in, and there again, 
there would no longer be a mutuality of confidence. 

Mr. Moss. This is not really very confidential, when you 
have distributed it to 17 different places, including a number 
of commands. There is little that is so very confidential. So 
far as the Air Force is concerned, it is fairly well distributed, 
and I imagine in the case of other reports there may be even 
wider distribution. 

General Roexrrs. I might say, Mr. Chairman, this report 
was handled very closely. There were 17 reports, and three 
agencies. Three went to General Wood’s office, one went to 
my office, but two others which went elsewhere were referred 
to me to file. To Headquarters, Air Force; Air Materiel 
Command, one copy. And the Air Research and Develop- 
ment Command, one copy. 
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Mr. Moss. But you have distributed 17 copies? 

General Rogers. Yes, sir. 

Mr. Moss. Whether they went to three different com- 
mands, I think is relatively unimportant, because you don’t 
know how many persons within those commands had access 
to the report. 

General Rocers. No, sir. 

Mr. Moss. So it is not an overly confidential document. 

General Rocrrs. We regarded it as a very closely held 
document. (See exhibit III—-H, p. 3751.) 

Mr. Moss. Yes. I would regard it as a very closely held 
document, but when half a dozen people know something, it 
is not too confidential. If they are going to feel that some- 
one out in a command has talked too much to their dis- 
advantage, yx are going to have the opportunity of know- 
ing there is talk, because the reports go back to the com- 
mands. 

General Rocrrs. Yes. 

Mr. Moss. So I cannot see the great confidentiality of the 
information. If it is going to embarrass somebody, it is 
going to embarrass them, and the person giving you the 
information knows that when he is giving it to you. I would 
not want to think the men and officers of our Air Force would 
suddenly freeze up if they felt the information they were 

iving might come to the attention of the Comptroller 
General of the United States. Because you are painting the 
picture, in my mind, of really very shallow and not very 
dependable types of persons, if they are going to be so re- 
strained just betaies a responsible officer of the Government 
of the United States is going to have some knowledge of 
what they said. 

And I am not asking for public availability. That has 
not been the request of the Comptroller General. 


C. COURTS-MARTIAL MANUAL OF 1951 


In reply to the subcommittee’s letter of September 25, 1958, which 
challenged the Air Force refusal, the Air Force cited the Manual for 
Courts-Martial, as follows (hearings, p. 3741): 


In addition, it (the refusal) is in consonance with para- 
graph 151(b)(3) of the Manual for Courts-Martial (1951) 
which was prescribed by the President on February 8, 
1951, through Executive Order 10214, pursuant to the act of 
May 5, 1950 (64 Stat. 107). Paragraph 151(b)(3) provides, 
in part: 

“The Inspectors General of the various Armed Forces, and 
their assistants, are confidential agents of the Secretaries of 
the military or executive departments concerned, or of the 
military commander on whose staff they may be serving. 
Their investigations are privileged unless a different pro- 
cedure is prescribed by the authority ordering the investiga- 
tion. Reports of such investigations and their accompanying 
testimony and exhibits are likewise privileged, and there is 
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no authority of law or practice requiring that copies thereof 
be furnished to any person other than the authority ordering 
the investigation or superior authority.” 


At the hearing, Mr. Max Golden, Air Force General Counsel, con- 
ceded that, in fact, the Manual of Courts-Martial was not applicable 
in this case (hearings, p. 3705): 


Mr. Mitcueuu. Mr. Golden, I have a couple of detailed 
questions about your citation of the Courts-Martial Manual. 

Paragraph 151(b)(3), Manual of Courts-Martial, 1951, 
has been cited as an authority for refusing information to the 
General Accounting Office (exhibit ITI—A, reply to question 
10). The paragraph states that the Inspectors General are 
confidential agents of their departments and that reports of 
their investigations are privileged. The manual for the 
courts-martial prescribes procedures for military trials, in- 
cluding investigations. How does the prohibition against 
disclosing investigative reports apply to the ballistics missiles 
survey, which is a review of management operations and does 
not deal with criminal or personnel operations? 

Mr. Goupen. In the first place you note our primary reli- 
ance is on the Attorney General and we cite 40 Opinions of the 
Attorney General No. 8. 

We also cited just before the paragraph to which you re- 
ferred the President’s letter to the Secretary of Defense, May 
17, 1954, which enclosed another Attorney General’s memo- 
randum of law. All we are saying is that the treatment of 
this report in the Manual of Courts-Martial is in consonance 
we were referring to Inspector General reports generally—it is 
7 consonance with the Attorney General’s opinions cited 
above. 

We had just referred to the Attorney General’s opinion, 
the President’s letter, and the reference to the memorandum 
of law of the Attorney General as support for our action in our 
discretion. And then I cited it. 

We wanted to show the special nature of the Inspector 
General report. This was a reference to one particular type 
of Inspector General’s report and we so indicated when we 
referred to the Manual for Courts-Martial. 

Mr. Mitcueu. But it does not involve this particular 
case whatsoever? 

Mr. Gotpen. No; it does not. We wanted to show how 
the Inspector General’s reports were treated by the Manual 
for Courts-Martial approved by the President. 

Mr. Mircuetyi. The Manual for Courts-Martial was laid 
out by Congress in an act, was it not? 

Mr. Goupen. I believe so. 

Mr. MitcuHe.. It is in 64th United States Statutes at 
Large, page 107. Executive Order 10214 was issued under 
another law of Congress. Is the GAO under the jurisdiction 
of the Department of Defense with respect to courts-martial? 

Mr. Goupen. I almost do not have to answer that, Mr. 
Mitchell. I think your statement answers the question itself. 

Mr. Mrircue.u. Well; what is the answer? 
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Mr. GoupeEn. Certainly not. 

Mr. MitcHe tu. I think that disposes of the answer to the 
chairman with respect to this. 

Mr. Goupen. Yes. 


D. THE 1941 ATTORNEY GENERAL’S OPINION 


In reply to the subcommittee’s letter of September 25, 1958, 
Air Force also cited a 1941 Attorney General’s opinion (hearings, 
3741): 

It is the position of this Department, restated now with 
the approval of and at the direction of the President, that all 
investigative reports are confidential documents of the execu- 
tive department of the Government, to aid in the duty laid 
upon the President by the Constitution to ‘‘take care that the 
laws be faithfully executed,” and that congressional or public 
access to them would not be in the public interest (40 Op. 
Atty. Gen. No. 8, Apr. 30, 1941). 


The subcommittee requested the General Accounting Office to make 
an analysis of the cases cited by the Attorney General in his 1941 
opinion. The analysis (hearings, p. 3757) shows that none of the 
cases involved the question of the availability of information from the 
executive branch to the Congress or an agent of the Congress. 

Research by the subcommittee legal staff confirmed that the 1941 
opinion is irrelevant to the question of the Comptroller General’s 
right of access to an Inspector General’s management inspection survey 
(bearings, p. 3786). 

The 1941 opinion, rendered by then Attorney General Robert 
Jackson, involved the availability of investigative reports of the Fed- 
eral Bureau of Investigation. The Air Force has not contended that 
the ballistic missile management survey is comparable to FBI files. 
In fact, the Air Force specifically stated that neither criminal nor 
personnel investigations were involved in the management survey 
(hearings, p. 3740). 

In 1953, as Associate Justice of the Supreme Court, Mr. Justice 
Jackson, in the case of U.S. v. Reynolds, dissented with his own previ- 
ous opinion of 1941. (See hearings, p. 3786; see also the following 
section in this report.) 


E. “‘EXECUTIVE PRIVILEGE”’ 


The claim of “executive privilege’ to withhold information from 
the Congress was the subject of an analysis by the staff of the House 
Committee on Government Operations, published as a committee 
print entitled “The Right of Congress To Obtain Information From 
the Executive and From Other Agencies of the Federal Government,”’ 
May 3, 1956. The study is reprinted as exhibit XXI, page 2997, 
hearings of the Special Subcommittee on Government Information, 
yart 12. 

, Conclusions arrived at in the study included (hearings, p. 3027): 
Refusals by the President and heads of departments to 
furnish information to the Congress are not constitutional 
law. They represent a mere naked claim of privilege. The 
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judiciary has never specifically ruled on the direct problem 
involved in a refusal by Federal agencies to furnish informa- 
tion to the Congress. 


In the present case involving the Air Force refusal to the Comp- 
troller General, Air Force witnesses relied on the claim of “executive 
privilege.”” Secretary Douglas claimed that the privilege was “‘com- 
plete,”’ regardless of a law validly enacted by the Congress (hearings, 
pp. 3691-3693): 


Mr. Gotpen. * * *. If we have not made it clear, implicit 
in the Secretary’s statement is the question of this executive 
privilege, derived from the constituticnal power of the Presi- 
dent, which we are claiming now. We are claiming it by and 
through the authority of the President. 

Secretary Douaias. May I just say one word on that. 
I think the regulation which says that the reports will not be 
released except with my approval rests solely for its validity 
on executive privilege. 

Mr. Moss. Would you quote for me the pertinent section 
of the Constitution. 

Mr. Golden? 

Mr. GoupENn. We are relying primarily—and I think it 
would be almost impertinent for me as General Counsel, not 
to so rely—upon the opinions of the Attorney General in this 
matter. 

We rely upon the well-known opinion of the Attorney 
General—40 Opinions of the Attorney General, page 45. We 
also rely on the May 17, 1954, letter, which had enclosed with 
it, as you know, a memorandum to the President from the 
Attorney General. 

Now, both of these are based upon the constitutional power 
of the President. 

The Attorney General has ruled that this privilege exists. 
I certainly, as General Counsel of the Air Force, am bound 
by his interpretation of the law and his ruling on the law. 
I am also bound by the President’s acceptance of that 
interpretation. 

Mr. Moss. Can you quote the pertinent section of the 
Constitution? 

Mr. Gotpen. I can quote the pertinent section of the 
Constitution that the Attorney General relies upon. 

Mr. Moss. Would you do so, please. 

Mr. GoupeNn. Those sections of the Constitution are that 
an executive power is vested in the President and that the 
President shall take care that the laws are faithfully executed. 

Mr. Moss. We are talking now about a law that has been 
written, and it says that the Comptroller General shall have 
access to call records. 

Mr. GotpEN. You are now asking about the rationale of 
the Attorney General’s decision and how he concludes from 
those provisions what the law is? 

Mr. Moss. No. You are now testifying and giving the 
Secretary’s views as counsel to the Secretary of the Air 
Force. 
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Mr. GoupEN. Yes, sir. 

Mr. Moss. I don’t think he has sought an Attorney 
General’s opinion in that instance. 

Mr. Goupen. No. 

Mr. Moss. I would be interested in what you are relying 
upon, particularly what constitutional provision. 

Mr. GotpEen. The Attorney General’s opinions that deal 
with questions of legal principles do not have to be reiterated 
in every case that arises. 

Mr. Moss. Well 

Mr. Goutpen. I might add that when the President 
accepted the Attorney General’s opinion on May 17, 1954, 
and recognized the confidential nature of communications 
among the employees of the executive branch, it seems to me 
to fit this case like a glove. 

Mr. Moss. This is not a communication. This is an 
official report reflecting an official judgment. 

Secretary Doucuas. Mr. Chairman, if you are requesting 
the authority for the Defense Department regulation, there 
is every reason to take that up with the Secretary of Defense 
and with the General Counsel of the Defense Department. 

I have no difficulty myself in reading the regulation issued 
by the Secretary of Defense and saying that I am given the 
the authority, in operating the Air Force under his direction 
and control, to withhold Inspector General’s reports. The 
regulation does not even state it on the basis that I can 
withhold; the regulation is on the basis that they shall not 
be given unless I approve their release. 

Mr. Moss. I am quite conscious of that, Mr. Secretary. 

Secretary Dovetas. Right. 

Mr. Moss. And I might also say that I am in sharp dis- 
agreement with the basis for the authority. I am mindful 
of the statement of the courts in the Youngstown Sheet & 
Tube v. Sawyer: 

“In the framework of our Constitution the President’s 
power to see that the laws are faithfully executed refutes the 
idea that he is to be a lawmaker. The founders of this 
Nation entrusted the lawmaking power to the Congress 
alone in both good and bad times.” 

We are talking now of a law which says that this informa- 
tion shall be available, and here we have departments laying 
down the rules and saying what you can have. 

How broad is the authority to withhold, notwithstanding 
a clear statutory expression by Congress? 

Secretary Douatas. I would not like to go into the prob- 
lem of personal appraisal of the scope of presidential discre- 
tion. 

I might express the view that I would think it complete. 
But I don’t have to do that, because I have a very clear 
authority given to me with respect to this kind of a report. 

I will try to exercise it as I am, as reasonably as possible. 


Because of the Secretary’s reliance upon Defense Department 
Directive 7650.1 as his ‘‘clear authority” for refusing the Comptroller 
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General’s request, an analysis has been made of court cases involving 
the issuance of directives or rules by executive officials contrary to 
existing statute. Research reveals that the courts repeatedly have 
rejected such claims of authority, and that no executive officer under a 
claim of the constitutional power of the President, either by expressed 
or implied delegation, can issue directives which contravene or modify 
duly enacted law. The courts also have held that the President’s 
constitutional power is limited to the execution of the laws whenever a 
statute is involved. (See exhibit IV, p. 109.) 
1. President Eisenhower's letter of May 17, 1954 

The misuse of the President’s letter of May 17, 1954, written in 
connection with the Army-McCarthy matter, has been discussed in 
two previous reports. 

In House Report 2947, 84th Congress, 2d session (July 27, 1956), 
the House Government Operations Committee concluded (p. 90): 


May 17, 1954, letter.—The most flagrant abuse of so-called 
legal authority is the misuse of the May 17, 1954, letter from 
the President to the Secretary of Defense : at the time of the 
Army-McCarthy controversy. Regardless of the question- 
able legal basis of the Attorney General’s memorandum on 
which the President acted, the letter was, by its very terms, 
a specific instruction to the Secretary of Defense for a 
specific purpose and to a specific committee of the Senate. 
It seems inconceivable that 19 Government departments 
and agencies would cite this letter as a shadowy cloak of 
authority to restrict or withhold information from the 
Congress and the public. This flimsy pretext of so-called 
legal authority only serves to demonstrate to what extent 
executive departments and agencies will go to restrict or 
withhold information. 


Two years later, in House Report 1884, 85th Congress, 2d session, 
the committee concluded (p. 160): 


During the past 2 years, the Department of Defense has 
drawn tighter its restrictions on the availability of informa- 
tion to the Congress. There has been further abuse of Presi- 
dent Eisenhower’s Army-McCarthy letter of May 17, 1954, 
and an enlargement of the Department’s claim that so-called 
“preliminary” information is to be withheld from the 
Congress. 


Accompanying the President’s May 17, 1954, letter was a memo- 
randum by Attorney General Herbert Brownell (hearings, p. 3910). 
Mr. Brownell’s memorandum ' cited alleged historical precedents for 
the Executive’s withholding of information from the Congress. 
Later, in June 1956, an expanded study entitled ‘‘Is a Congressional 
Committee Entitled to Demand and Receive Information and Papers 
From the President and the Heads of Departments Which They 
Deem Confidential in the Public Interest?” * was transmitted to the 
Special Subcommittee on Government Information (hearings, p. 2892). 
The same lengthy memorandum was transmitted by the Department 


1 The Brownell memorandum consisted of exce: pts from or pene of an article by Herman Wolkin- 
son in the Federal Bar Journal of April 1949 (10 Federal Bar Journal 103) 

2The 1956 study transmitted by the Justice Department was an almost verbatim transcript of the 
Wolkinson article. (See p. 47, hearing before the Subcommittee on Constitutional Rights, Committee 
on the Judiciary, U.S. Senate, Mar. 6, 1958, pt. I.) 
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of Justice, characterized as “a study prepared in this Department,” 
to the Subcommittee on Constitutional Rights of the Senate Judiciary 
Committee on April 10, 1957 (hearing before the Senate Subcommittee 
on Constitutional Rights, March 6, 1958, pp. 62-146). 


2. The Justice Department memorandum 


The Air Force, in support of its refusal, cited the above-mentioned 
memorandum transmitted to the subcommittee by the Justice 
Department in June 1956 (hearings, p. 3742). 

(a) Constitutional authority —The memorandum (hearings, p. 2892 
ff.) argues that unless the executive branch has unlimited discretion 
to withhold information, somehow the theory of “separation of 
powers” among the executive, judiciary, and legislative branches of 
Government will be upset. The memorandum, however, quotes only 
one specific provision of the Constitution—article IJ, and in particu- 
lar, section 3 (hearings, p. 2894): 


The Constitution lodges the “executive power” in the 
President, who “shall take care that the laws be faithfully 
executed.” 


It is significant that the memorandum, supporting so-called execu- 
tive privilege, was presented to the subcommittee in 1956, more than 
2 years before the current issue arose over the Air Force refusal to 
grant the Comptroller General access to the management survey 
report as required by law—a law duly enacted by the Congress, signed 
by the President, and previously upheld in the broadest possible way 


by the Attorney General of the United States (p. 11). 

The House Government Operations Committee, in House Report 
1884, 85th Congress, 2d session (June 16, 1958), in reference to the 
Defense Department’s citation of “separation of powers” as grounds 
for withholding information from the Congress, concluded (p. 160): 


Under the doctrine of the separation of powers espoused 
by representatives of the Department of Defense, each of the 
three branches of Government would be required to work in 
a vacuum. If the separation-of-powers theory is applicable 
here at all, it supports congressional right to know. Other- 
wise, the Congress must depend upon bureaucratic whim 
for obtaining information vital to the legislative process. 


The comments of Congressman George Meader of Michigan, in a 
discussion of ‘“‘executive privilege’ in the House of Representatives on 
March 10, 1958, are particularly pertinent (Congressional Record, 
pp. 3280-3284): 


The doctrine of separation of powers can have no relation- 
ship to the problem at hand unless it is assumed that the 
power of Congress to obtain information is an invasion of 
the powers and prerogatives of the executive branch of the 
Government. Congressional access to information within 
the possession of the executive branch would not seem, in 
and of itself, to interfere in any way with the orderly dis- 
charge of the responsibilities and duties of officials of the 
executive branch. The mere possession of information is 
not tantamount to making administrative decisions, direct- 
ing and supervising officials in the executive branch, employ- 
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ing or discharging subordinates, or performing any of the 
functions commonly associated with executive or adminis- 
trative authority. It is difficult to see how mere knowledge 
of facts within the possession of the executive branch—not 
associated with any further action whatever on the part of 
Congress—could constitute legislative invasion of executive 
power. 


Further discussion of the constitutional prerogatives of the President 
and the Congress appears in the subcommittee hearings (pp. 3766 ff. 
and 3774 ff). 

(b) Court decisions —The memorandum, in an effort to give the 
impression that the courts have decided the issue of congressional 
access to information in the executive branch, states (hearings, p. 
2892) that “courts have uniformly held that the President and the 
head of departments have an uncontrolled discretion to withhold the 
information and papers in the public interest, and they will not 
interfere with the exercise of that discretion.” 

But the memorandum itself at a later point acknowledges that there 
have been no cases involving the question of obtaining information 
from the executive branch for the Congress (hearings, p. 2938): 


None of the foregoing cases involved the refusal by a head 
of a department to obey a call for papers or information. 
There has been no Supreme Court decision dealing squarely 
with that question. 


In U.S. v. Reynolds in 1953, Mr. Justice Jackson, who as Attorney 
General had written the 1941 opinion discussed in section D above, 
concurred with the statement of Circuit Judge Maris, who spoke for 
a unanimous court as follows: 


Moreover we regard the recognition of such a sweeping 
privilege against any disclosure of the internal operations 
of the executive departments of the Government as contrary 
to a sound public policy. The present cases themselves 
indicate the breadth of the claim of immunity from disclosure 
which one Government department head has already made. 
It is but a small step to assert a privilege against any dis- 
closure of records merely because they might prove em- 
barrassing to Government officers. Jndeed it requires no 
great flight of imagination to realize that if the Government’s 
contentions in these cases were affirmed, the privilege against 
disclosure might gradually be enlarged by Executive deter- 
minations until, as is the case in some nations today, it em- 
braced the whole range of governmental activities. 

We need to recall in this connection the words of Edward 
Livingstone: ‘‘No nation ever yet found any inconvenience 
from too close an inspection into the conduct of its officers, 
but many have been brought to ruin, and reduced to slavery, 
by suffering gradual imposition and abuses which were 
imperceptible, only because the means of publicity had not 
been secured.”” And it was Patrick Henry who said that 
“to cover with the veil of secrecy the common routine of 
business, is an abomination in the eyes of every intelligent 
man and every friend of his country.’”’! [Italic added.] 


1 Reynolds v. U.S., 192 F. 2d 995. 
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(c) Historical precedents ——The Brownell memorandum of 1954, as 
well as the 1956 memorandum, taken virtually verbatim from the 
Wolkinson article of 1949, rely heavily on the claim that “executive 
privilege” is based on precedents established by previous refusals of 
information to the Congress (hearings, p. 2892): 


For over 150 years—almost from the time that the Ameri- 
can form of government was created by the adoption of the 
Constitution—our Presidents have established, by precedent, 
that they and members of their Cabinet bave an undoubted 
privilege and discretion to keep confidential, in the public 
interest, papers and information which require secrecy. * * * 


The Justice Department claimed unequivocably that Presidential 
refusals have always prevailed (hearings, p. 2893) : 


In every instance where a President has backed the re- 
fusal of a head of a department to divulge confidential in- 
formation to either of the Houses of Congress, or their com- 
mittees, the papers and the information requested were not 
furnished. 


The Department’s memorandum further stated (hearings, p. 2915): 


In the great conflicts which have arisen, in the administra- 
tions of Washington, Jackson, Tyler, Cleveland, and Theo- 
dore Roosevelt, the Executive always prevailed. 


In the article “Government Operations and the Public’s Right 
to Know,” prepared for the January 1959 issue of the Federal Bar 
Journal, Mr. J. Russell Wiggins (exhibit II) explored the pre-Civil 
War cases of alleged Presidential refusals cited by the Attorney 
General from the old Wolkinson article. 

In the case of the inquiry into the St. Clair affair under President 
Washington, Mr. Wiggins writes: 


The House demanded the papers. The Cabinet agreed 
that the House might institute inquiries. It thought it 
might call for papers. It thought the President should 
exercise discretion, but in this case decided to make all the 
papers available. It felt the House inquiry should have been 
directed to the President and not his department heads, but 
all the papers were nonetheless produced. 

The House, of course, could not control the expression of 
the views of the President or the Cabinet, but, in this case, 
it got what it asked for, without any reservation whatsoever. 

If this case is a precedent for anything, it is a precedent 
to show that the first President was in favor of disclosure, as 
a principle of government, and as a constitutional matter, 
except in some possible instances which might later arise, 
but which in this affair did not exist. 


In the case of the congressional request for information from 
President Jefferson about the Burr conspiracy, Mr. Wiggins writes 
as follows: 


The House of Representatives’ demand upon Thomas 
Jefferson for the papers in the Burr case is next cited. It is 
not easy to discover what this episode proves about execu- 
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tive prerogative. In making its request, the House asked 
for no papers “such as he may deem the public welfare to 
require not to be disclosed.”’ 

ven though the resolution itself exempted papers the 
President thought should not be disclosed, Jefferson felt 
obliged to explain the nature of the papers that he did not 
convey, that is, matter ‘‘chiefly in the form of letters, often 
containing such a mixture of rumors, conjectures, and sus- 
picions as renders it difficult to sift out the real facts and 
unadvisable to hazard more than general outlines, strength- 
ened by concurrent information or the particular credibility 
of the relator. In this state of the evidence, delivered some- 
times too, under the restriction of private confidence, neither 
safety nor justice will permit the exposing names, except that 
of the principal actor, whose guilt is placed beyond question. 

The House invited the President to withhold everything 
that he thought the public welfare required not to be dis- 
closed. He complied with its request, and exceeded it 
because he was not content to exercise an outright dis- 
cretion without full explanation of what he withheld and 
why he withheld it. 

What does this prove? Is this another of the situations 
in which the executive has unvaryingly prevailed? When 
the President does not disclose papers he was not asked to 
divulge, does this shed much light on his right to the sort 


of privilege the Justice Department memorandum claims for 
the office? 


In the case of the Cherokee Indian matter under President Tyler, 
Mr. Wiggins found as follows: 


As a matter of fact, while making a statement of principle, 
President Tyler, nevertheless, did give the House what it 
asked for. In the very message discussed, he said: 

I have thought proper to direct that the report of Lt. Col. 
Hitchcock concerning the frauds which he was charged to 
investigate be transmitted to the House of Representatives, 
and it accordingly accompanies this message. 

Tyler said he did this to “avoid even the appearance of a 
desire to screen any, and also to prevent the exaggerated 
estimate of the importance of the information which is 
likely to be made from the mere fact of its being withheld.” 

He sent along all the facts about the Cherokees except 
some correspondence “not supposed to be within the intent 
of the resolution.”’ 

He assured the House that “all the papers in the War 
Office or its bureaus known or supposed to have any relation 
to the alleged frauds which Lt. Col. Hitchcock was charged 
to investigate are herewith transmitted (ibid., p. 225). 

How does this comport with Mr. Wolkinson’s statement 
that “in the great conflicts which have arisen, in the admin- 
istrations of Washington, Jackson, Tyler, Cleveland, Theo- 
dore Roosevelt, and Herbert Hoover, the Executive has 
always prevailed’’? 
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Mr. Wiggins comments further: 


In most of Mr. Wolkinson’s examples, the Congress pre- 
vailed, and got precisely what it sought to get. In the case 
of the Jay ‘Treaty, the President prevailed, but not on the 
broad ground of Executive prerogative but on the solid 
ground that the House lacked constitutional authority to 
advise and consent on treaties. The Jackson episode, of all 
those prior to the Buchanan administration, seems to be the 
only instance in which it might be said that “the executive 
prevailed” in an assertion of absolute, unqualified discre- 
tionary right to withhold. 

Some of the other and later examples ought to be explored 
under circumstances in which time and space permit. Cer- 
tainly, the examples prior to the Civil War period, in the 
Department of Justice’s own memorandum, in the light of 
history, do not support either the conclusion of Mr. Wolkin- 
son who first compiled this information or the broad asser- 
tions of the Justice Department. Historical fact simply is 
overwhelmingly at war with the law as the Attorneys Gen- 
eral prefer to view it. 


3. President’s letter of November 12, 1958 

President Eisenhower, questioned at a press conference on July 6, 
1955, about the extent of withholding under his letter of May 17, 
1954, stated: 


If anybody in an official position of this Government does 
anything which is an official act, and submits it either in the 
form of recommendation or anything else, that is properly a 
matter for investigation if Congress so chooses, provided the 
national security is not involved. 

But when it comes to the conversations that take place 
between any responsible official and his advisers, or exchange 
or mere little slips, of this or that, expressing personal 
opinion on the most confidential basis, those are not subject 
to investigation by anybody. And if they are it will wreck 
the Government. 


The President’s statement was quoted by Mr. Gerald D. Morgan, 
Special Counsel to the President, in a letter of October 20, 1956, in 
reply to a question asked the President on September 27, 1956, by 
Mr. Clark Mollenhoff, of the Des Moines Register and Tribune 
(hearings, pt. 7, p. 1988). Mr. Mollenhoff had asked whether “all 
employees of the Federal Government at their own discretion, can 
determine whether they will testify or will not testify before congres- 
sional committees when there is no security problem involved?” 
Mr. Morgan quoted the President’s statement of July 6, 1955, and 
replied further: 


An employee is not free merely to exercise his own discre- 
tion but in the final analysis information will be withheld 
only when the President or agency heads acting under the 
President’s authority or instruction determine it is contrary 
to the public interest to disclose it. 
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During the subcommittee hearings on the Air Force refusal, General 
Rogers testified that the ny of Management of the Ballistic 
Missile Program’ was an “official report” of his office (hearings, p. 
3652): 


Mr. Moss. This inspection report is an official report of 
your office? 


General Rocrrs. Yes, sir; it is. 


In reply to questions by Congressman Hoffman, Comptroller Gen- 


eral Campbell emphasized that he was seeking a “formal report’ in 
an area within his statutory responsibilities (hearings, p. 3613): 


Mr, Horrman. Just why do you feel you cannot perform 
your statutory duty without learning what advice is given 
to the Secretary of a military department? 

Mr. Campse.tu. * * * Here is a report that we are dis- 
cussing today, an IG report on the missiles program, which 
must have cost a considerable amount of money to prepare. 
Since I have no desire to duplicate the job I think we can 
save a considerable amount of money by having access to 
that report to avoid further Government expense, rather 
than duplicating the work. 

Mr. Horrman. You feel then that the Secretary of Defense 
or the Secretary of the Navy should give you what some of 
his subordinates abroad reported to him about what was 
happening. 

r. CampBELL. If it is a formal report of the Navy or 
Army or Air Force in areas in which our statutory responsi- 
bilities apply, I think we have a right to it. 


It is obvious that the report is not a ‘‘conversation”’ or “mere little 
slips’? mentioned by the President. 

{r. Powers explained that GAO audits are not directed at “audits 
of individuals, either the President or his Cabinet,’ but are directed 
at particular programs, authorized and directed by the Congress 
(hearings, p. 3615): 


* * * our audits are not directed at the audits of indi- 
viduals, either the President or his Cabinet. It is directed 
at particular programs and activities for which funds have 
been appropriated by the Congress, expended by the execu- 
tive branch and applied for the purposes that Congress 
intended them to be carried out. 


Secretary Douglas testified that he had discussed the refusal of 
Inspector General reports to the Comptroller General with the Secre- 
tary of Defense (hearings, p. 3676): 


You may be sure that I have given careful thought to the 
request that reports of the Inspector General should be given 
in full to the GAO. So has the Chief of Staff and the 
Inspector General of the Air Force. I have discussed this 
matter with officials in the other military departments. I 
have also discussed this question with the Secretary of 
Defense, the Deputy Secretary of Defense, and the General 
Counsel of the Department of Defense, all of whom con- 
curred in my decision. 
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Mr. Douglas did not say, however, that the question had been taken 
up with the President although the refusal was in conflict with an act 
of Congress. 

On November 12, 1958, Mr. Eisenhower wasYquestioned further 
about the extent of ‘executive privilege” in the light of the Air Force 
refusal to the GAO. Congressman Hoffman, on the November 12, 
the first day of the subcommittee hearings, wrote to the President 
requesting clarification of his press conference remarks as follows 
(hearings, p. 3706): 

NoveEeMBER 12, 1958. 
Hon. Dwicut D. EIsennoweEr, 
President of the United States, 
Washington, D.C. 

Dear Mr. Presipent: I just returned to Washington for 
a hearing of the Government Information Subcommittee. 
The subcommittee, I understand, will inquire into the matter 
of General Accounting Office access to Air Force Inspector 
General’s reports. In that context, my attention has been 
directed to your press conference comments of November 5, 
and to some newspaper speculation about those comments. 

The text of your remarks to which I refer is as follows: 

“Q. (Clark R. Mollenhoff, Des Moines Register). Mr. 
President, you have mentioned the spending in the Defense 
Department here as one of the important issues, and the 
General Accounting Office, which is the watchdog on frauds 
and extravagance in the various agencies, has been barred 
from reports over in the Air Force and the Defense Depart- 
ment generally, and on this they claim that they have 
authority from you to withhold reports any time it is ‘in- 
expedient to do so.’ 

“T wonder if you have given that authority and if you feel 
that the GAO should have a full rein to go in and investigate 
all indications of fraud and extravagance. 

“The Presipent. You are obviously talking about some 
special thing that I would have to study before I could 
make—give an answer. 

“T have stated this time and again: I believe that every 
investigating committee of the Congress, every auditing 
office, like the GAO, should always have an opportunity to 
see official records if the security of our country is not 
involved. 

“Q. (Clark R. Mollenhoff, Des Moines Register). Well, 
they claim this, Mr. President, under Executive privilege. 

“The Presipent. No, that’s all I have to say—I told you 
that is all I had to say for the moment.” 

While this question-and-answer exchange did not identify 
Inspector General reports, and while you did preface your 
comment by saying this obviously referred to some special 
thing you would have to study before giving an answer, I 
woah nevertheless like to ask this: Did you mean to imply 

by your comments that the complete text of Inspector Gen- 
eral reports, including recommendations, be made available 
to Congress and the General Accounting Office? 


Respectfully, 
CiaRE E. HorrMan. 
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Mr. Eisenhower replied the same day that “in my judgment the 
public interest is not necessarily served by divulging the advice, 
suggestions or recommendations which subordinate employees periodi- 
cally make to their superiors”’ (hearings, p. 3706): 


Tue Wuite House 
Washington, November 12, 1958. 


Hon. Ciare E. Horrman, 
House of Representatives, Washington, D.C. 


Dear Mr. Horrman: Thank you for your letter inquiring 
about comments in my November 5 press conference. 

I believe, of course, that the public, the Congress, and such 
auditing units as the General Accounting Office should have 
all the information departments and agencies can properly 
make available. However, the public interest also demands 
order and efficiency in the operation of these departments 
and agencies. And in my judgment the public interest is 
not necessarily served by divulging the advice, suggestions, 
or recommendations which a etcane employees periodi- 
cally make to their superiors. In this connection, recom- 
mendations of inspectors general have been a most useful 
advisory tool in administering the military departments; and 
historically, recommendations and other advisory matter in 
such reports have not been released. I think this practice is 
a correct one, and is in the best interest of the Nation. At 
the same time, I want to add that the facts are distinct from 
advice and recommendations in these reports. It is my 
understanding that all the facts developed in the inspector 
general’s report to which you refer are being made available 
at the request of the General Accounting Office. 

Sincerely, 
Dwicut D. EIisenHOWER. 


The President’s letter gave no explanation of how “‘executive privi- 
lege” could be claimed by the Air Force to refuse access to the entire 
“official” report on management of the ballistic missile survey in the 
face of the provisions of the Budget and Accounting Act. Further- 
more, the hearing testimony reveals considerable confusion over 
whether the Air Force was trying to withhold only the ‘conclusions 
and recommendations.”’ Secretary Douglas testified that the first 
2%-page “summary” given the Comptroller General in lieu of the report 
actanlty contained “conclusions and recommendations.” Later, 
apparently the Air Force changed its signals and tried to screen that 
kind of material from the so-called “statement of facts” given the 
Comptroller General after the subcommittee had scheduled public 
hearings (hearings, p. 3687): 


Secretary Dovatas. I recollect clearly that there was a 
conclusion stated in the first summary—— 

Mr. Fascetu. In the summary? 

Secretary Dovuaias (continuing). Which said “the con- 
cept of management adopted for the ballistic missiles pro- 
gram had proven sound.” 

Now, when we tried to do a careful, logical screening of the 
report to take out opinions, we removed that statement. 

[t was submitted in the}first summary, which was prepared 
by, the Inspector General. 








AVAILABILITY OF INFORMATION 


Mr. Fasceuu. Yes, sir. 

Secretary Douauas. I think you have an interesting situa- 
tion. In that summary there are many conclusions and 
recommendations. This was what the Inspector General 
thought the Comptroller General desired. 

When that proved unsatisfactory, and we reviewed the 
problem, we reached a conclusion, which was somewhat 
supported by the Comptroller General’s position, that what 
we could properly do to help him perform his duties, without 
damaging our own capability to manage the Air Force, was 
to give him a statement of facts. 


The President’s November 5 press conference remarks made it 
clear that he was unaware of the Air Force refusal to the Comptroller 
General. Furthermore, the use of the words “released’”’ and “‘di- 
vulged” in his letter to Congressman Hoffman indicate that he was 
thinking in terms of public release of the inspection report. The 
issue involved, however, is access by the Comptroller General, a 
responsible official of Government who is legally entitled to access. 

The President’s statement in the November 12 letter that “‘his- 
torically, recommendations and other advisory matter in such reports 
have not been released” does not square with the facts as far as “re- 
lease’ to the Comptroller General is concerned. The Inspector 
General reports previously made available to the Comptroller General 
were complete with ‘‘conclusions and recommendations” (See exhibit 
ITI, p. 109). 

4. Defense Department Directive 7650.1 of July 9, 1958 

Mr. Max Golden, Air Force General Counsel, testified that the 
refusal to the Comptroller General was made under terms of Defense 
Department Directive 7650.1 of July 9, 1958, and Secretary Douglas 
testified further that that directive rested solely upon the claim of 
“executive privilege” (hearings, p. 3691). 

On March 10, 1958, at the time when the General Accounting Office 
and the Department of Defense were discussing the issuance of a new 
directive to facilitate the Comptroller General’s access to Defense 
Department papers and information, Mr. Robert Dechert, General 
Counsel, Department of Defense, testified before the House Armed 
Services Subcommittee headed by Congressman F. Edward Hébert, 
as follows (hearings on Investigation of National Defense Establish- 
ment, Special Subcommittee No. 6, House Committee on Armed 
Services, p. 19): 


Mr. H&épert. We have asked you for an opinion. Now 
what is your opinion? 

Mr. Decuert. I want to be sure I get it correctly. 

As I understand it, the question is, Suppose that an issue 
arose between the General Accounting Office and the Depart- 
ment of Defense as to whether a particular paper was or was 
not relevant? 

I think if the Department of Defense, after a joint con- 
sultation, felt that its view was correct, the only thing it 
could do would be to refer it to the President. 


Four days later, on March 14, 1958, the Department of Defense 
forwarded to the Comptroller General a proposed directive which, 
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among other things, would have granted the GAO access to inspection 
reports of the Inspectors General (hearings, p. 3813 ff.). Section ITI, 
B, 3 of the proposed directive stated (hearings, p. 3816): 


Budgets for any future fiscal year will not be released. 
Reports of non-Department of Defense agencies (including 
FBI reports) should not be released unless the written 
consent of such agency has been obtained. Summaries of 
facts set forth in criminal- or personnel-investigation reports 
(as distinguished from internal audit, inspection, examina- 
tion, and survey reports) of the inspector general and 
criminal investigation organizations should, upon request, be 
prepared and furnished. If reasonable doubt arises as to 
access to the reports themselves, the matter may be imme- 
diately referred to the appropriate departmental Secretary 
or Assistant Secretary. 


On March 21, 1958, the Comptroller General informed the Depart- 
ment that the proposed directive would be satisfactory ‘if properly 
implemented” (hearings, p. 3814). 

On May 9, 1958, the GAO made its first request, informally, for 
access to the Air Force Inspector General’s oe of Management 
of the Ballistic Missile Program” (hearings, p. 3582). 

On June 7, 1958, at a ae re peal by Mr. Dechert with 
representatives of the GA Dechert called for changes in the 
proposed directive. The ckeed included elimination of the paren- 
thetical statement in ITI, B, 3 “* * * (as distinguished from internal 
audit, “yee examination and survey reports) * * *” (hearings, 
p. 3824). 

On June 13, 1958, the Comptroller General formally requested 
access to the Air Force Inspector General’s ‘Survey of Management 
of the Ballistic Missile Program” (hearings, p. 3893). 

On June 26, 1958, the Comptroller General formally notified the 
Secretary of Defense that Defense Department representatives had 
been told at two previous meetings that restrictive changes in the 
proposed directive were not “satisfactory” and if they were included 
in the directive they would “seriously impede the work of the General 
Accounting Office” (hearings, p. 3826). 

On July 9, 1958, the Department issued the directive DOD Direc- 
tive 7650.1 including the provisions objected to by the Comptroller 
General. On the same day, Mr. Dechert appeared again before the 
Hébert subcommittee and testified that directive 7650.1 would permit 
the withholding of the very information which the Attorney General 
in 1925 had ruled the Comptroller General had full responsibility for 
determining (Special Subcommittee No. 6, House Armed Services 
Committee, p. 194): 


Mr. Courtney. But, under the directive 7650.1, which 
was signed today, dealing with unclassified information, you 
would have the right, whether it be intended to be exercised 
or not—you would have the right to withhold the very infor- 
mation which Attorney General Sargent said the Comptroller 
General had the full responsibility for determining? 

Mr. Decuert. Yes, sir. 
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In the November 12 hearing before the Government Information 
Subcommittee, the Comptroller General explained the effects of the 
directive issued over his protest (hearings, pp. 3615-3616): 


Mr. Fasce.u. The present situation with respect to De- 
partment of Defense and GAO is that after trying to work 
out an agreeable arrangement with respect to these internal 
audits and what not, the Department of Defense unilaterally 
issued a directive which was not in accordance with your 
understanding or with your approval; is that correct? 

Mr. CampBELL. We objected to it; yes. 

Mr. Fasceuu. As the situation now stands with that direc- 
tive, the only way you can get the information is to duplicate 
the comprehensive audit which may have been made either 
by the Auditor General or the Inspectors General. 

Mr. CampsBeE.u. That is correct. We do get access to the 
Auditor General’s reports. 

Mr. Fasceutu. I understand you get that. 

Mr. CampsBetu. But not the Inspector General’s reports. 

Mr. Fascetu. That means also you are unable to evaluate 
the work of the Inspectors General; is that not correct? 

Mr. CampBeE.Lu. That is correct. 

Mr. Fascruu. It is also impossible for you to carry out 
your responsibilities which have been fixed upon you by law. 

Mr. CampsBE.u. That is correct. 

Mr. Fasceuu. You cannot do what Congress required you 
to do. 

Mr. CampBE.L. No. 

Mr. Fasceuu. So actually what it boils down to is you are 
letting Congress know this is the situation at this time. 

Mr. CamMpBELL. Precisely correct. 

Mr. Fascetu. The burden is not on your back at this 
point. 

Mr. CampBE.LL. That is correct. 

Mr. Fasceuu. It certainly should not be. I think you 
have taken the right course in letting people know you have 
done everything you possibly can to carry out your duties 
and that the status quo is not one of your making. 

Are there any negotiations or have any negotiations taken 
place with respect to this matter since the directive was 
issued on July 9, 1958? 

Mr. CampBE.u. May I ask Mr. Keller to answer that? 

Mr. Ketuer. On the directive itself? 

Mr. Fasce.u. Yes, sir. 

Mr. Ketuer. No, sir, there have not been. 

Mr. Fasceti. Mr. Campbell, do you know whether or not 
the directive was issued pursuant to any Presidential request 
or directive? 

a CAMPBELL. I cannot answer that question, Mr. Fas- 
cell. 

Mr. Fascrety. You do not know? 

Mr. CampsBE LL. I do not know. 

Mr. Fascetu. Mr. Mitchell, do we have any information 
as to whether this was a DOD directive originating within 
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the departments or was it as a result of a Presidential request 
or directive? 

Mr. Mircnetyu. To the best of our knowledge at this 
particular moment, this directive was issued without any 
quotation of statutory authority, and without a special 
directive of the President that we know of. 

Mr. Fasceuu. In other words, this is an arrogation of 
power by the Department of Defense? 

Mr. Moss. I have not had an opportunity since arriving 
in Washington this morning to review, but I would just be 
willing to wager that we would find that perhaps they 
tortured the May 17, 1954, letter into authority for this. 


Secretary Douglas testified the next day as follows (hearings, 
p. 3691): 


May I just say one word on that. I think the regula- 
tion which says that the reports will not be released except 
with my approval rests solely for its validity on executive 
privilege. 


Secretary Douglas, asked to justify the refusal of the “‘official’’ Air 
Force report in the light ofthe President’s statement that any “official 
act’? was properly subject to congressional investigation (hearings, 
p. 3686): 


Mr. Mircueuu. Mr. Secretary, we had testimony this 
morning from the Inspector General that this was an official 
report of his department. 

On July 6, 1955, answering questions on the May 17, 1954, 
letter, the President stated at a press conference: 

“Tf anybody in an official position of this Government does 
anything which is an official act and submits it in the form 
of a recommendation or anything else, that is properly a 
matter for investigation if Congress so chooses, provided the 
national security is not involved.” 

Since Inspector General’s reports certainly are final and 
official documents, and since GAO auditors are cleared for 
access to security materials, how do refusals of such reports 
match the President’s policy? 

Secretary Dovatas. I can answer that only by saying that 
the President’s broad words “official acts’’ were not intended 
by him to include Inspector General’s reports or the Defense 
Department would not have the regulation which gives me 
the discretion to release or not release. 


Secretary Douglas testified that he had discussed the refusal with 
the Secretary of Defense (hearings, p. 3676): 


You may be sure that I have given careful po to the 


request that reports of the Inspector General should be given 
in full to the GAO. So has the Chief of Staff and the In- 
spector General of the Air Force. I have discussed this 
matter with officials in the other military departments. I 
have also discussed this question with the Secretary of 
Defense, the Deputy Secretary of Defense, and the General 
Counsel of the Department of Defense, all of whom concurred 
in my decision. 
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Despite Mr. Dechert’s promise to the House Armed Services Com- 
mittee on March 10, 1958, there is no indication that the Air Force 
refusal in this particular case or that the issuance of the restrictive 
Defense Department directive, overturning an Attorney General’s 
official opinion, were discussed with the President. 

For a discussion of court cases showing that executive officers have 
no authority, even under a claim of the constitutional power of the 
President, to issue directives or rules contrary to law, see exhibit IV, 
page 109. 

Claim of “inherent power”’ 

Secretary Douglas, in his testimony before the subcommittee, cited 
the President’s claim that the head of an executive department has a 
power “inherent under the Constitution’? to withhold information 
(hearings, p. 3675). The President’s claim was made in a statement 
issued at the time of signing the Moss-Hennings bill (H.R. 2767) on 
August 12, 1958. (See committee print, “Freedom of Information 
Legislation During the 85th Congress,” Oct. 30, 1958, p. 19.) 

The courts have rejected such claims of “inherent” power. Particu- 
larly significant is the case of Youngstown Co. v. Sawyer, involving the 
President’s seizure of the steel mills in 1952. The Supreme Court, in 
rejecting the claim of “inherent’”’ power, stated: 


In the framework of our Constitution, the President’s 
power to see that the laws are faithfull executed refutes the 
idea that he is to be alawmaker. The Constitution limits his 
functions in the lawmaking process to the recommending of 
laws he thinks wise and the vetoing of laws he thinks bad. 
And the Constitution is neither silent nor equivocal about 
who shall make laws which the President is to execute. 


The concurring opinion of Justice Jackson, a former Attorney 
General, is also pertinent: 


The Solicitor General lastly grounds support of the seizure 
upon nebulous, inherent powers never expressly granted but 
said to have accrued to the office from the customs and claims 
of preceding administrations. The plea is for a resulting 
power to deal with a crisis or an emergency according to the 
necessities of the case, the unarticulated assumption being 
that necessity knows no law. 

Loose and irresponsible use of adjectives colors all non- 
legal and much legal discussion of Presidential powers. 

“Inherent” powers, “‘implied’”’ powers, “‘incidental’’ powers 
“plenary” powers, ‘‘war’’ powers, and “emergency” powers 
are used, often interchangeably and without fixed or ascer- 
tainable meanings. 

The vagueness and generality of the clauses that set forth 
Presidential powers afford a plausible basis for pressures 
within and without an administration for Presidential action 
beyond that supported by those whose responsibility it is 
to defend his actions in court. The claim of inherent and 
unrestricted Presidential powers has long been a persuasive 
dialectical weapon in political controversy. While it is not 
surprising that counsel should grasp support from such un- 
adjudicated claims of power, a judge cannot accept self- 
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serving press statements of the attorney for one of the in- 
terested parties as authority in answering a constitutional 
question, even if the advocate was himself. But prudence 
has counseled that actual reliance on such nebulous claims 
stop short of provoking a judicial test. 





VI. SUMMARY AND CONCLUSIONS 
THE GENERAL ACCOUNTING OFFICE 


The General Accounting Office, headed by the Comptroller General, 
was created by the Budget and Accounting Act of 1921 as an agent of 
Congress to ferret out waste and inefficiency in Government. The 
Comptroller General, appointed by the President with the approval of 
the Senate, holds a unique position, independent of the Executive. In 
order to assure candor in the Comptroller General’s assessment of 
Executive operations, the Congress provided that he may be removed 
from office only by joint resolution of the Congress and only for 
specified reasons. In order to prevent the Comptroller General from 
currying favor from the Executive for reappointment, the Congress 

rovided that he may serve only one term (15 years) (sec. II, B). 
n order to carry out his broad responsibilities, the Congress provided 
that the Comptroller General shall have access to all papers and 
documents he may require for checking on the efficiency of executive 
departments. The only exceptions are those specified by the Con- 
gress itself, such as confidential funds appropriated for use by the 
Secretary of State (sec. II, C). In 1925, the Attorney General of the 
United States interpreted the Budget and Accounting Act and ruled 
that the Comptroller General was the sole judge of what papers 
and documents he needs, including records required to assess the 
‘judgment and discretion” exercised by executive officials (sec. II, D). 

The Congress subsequently expanded the duties and responsibilities 
of the General Accounting Office. Among other things, the General 
Accounting Office under the Budget and Accounting Act of 1950 was 
made responsible for evaluating the internal management controls of 
the executive agencies and departments (sec. II], E). 

With the rapid growth of executive departments and agencies in the 
past 25 years, the General Accounting Office has become more im- 
pone than ever in aiding the Congress in its constitutional duties. 

uring the fiscal year 1958, there were 190 members of GAO’s pro- 
fessional staff assigned to 18 committees and subcommittees of the 
Congress, for an expenditure of nearly $500,000 in salaries and expenses. 
The General Accounting Office submitted 375 reports to the 85th 
Congress and conducted an additional 300 special audits or surveys at 
the request of congressional committees (sec. II, A). 

Under a law duly enacted by the Congress, signed by the President and 
interpreted in the broadest sense by the Attorney General of the United 
States, the General Accounting Office, an agent of the Congress, is legally 
entitled to any papers and documents which the General Accounting Office 
deems necessary for securing ‘information regarding the powers, duties, 
activities, organizations, financial transactions, and methods of business”’ 
of all departments and establishments. The only exceptions are those 
specifically granted by the Congress. 
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REPORTS BY THE INSPECTOR GENERAL 


Activities of the Air Force Inspector General are divided into two 
general areas—investigations of security, criminal or personnel mat- 
ters, and inspections involving efficiency of management. The latter 
are conducted by the Deputy Inspector General for Inspections with 
a staff of 300 officers, 235 airmen and 189 civilians. In one 12-month 
period the inspections staff conducted 122 inspection surveys, covering 
matters within the statutory responsibility of the Comptroller General 
such as procurement and selection of contractors. The Inspector 
General is used by the Air Force as an internal management control 
to uncover inefficiency and to institute correction of deficiencies (sec. 
TIT, A). 

The General Accounting Office, as part of its audit duties in the 
Military Establishment, requested and, with the concurrence of the 
Department of Defense, was granted access to inspection reports of the 
Army Inspector General. By Army directive dated August 20, 1957, 
the General Accounting Office was provided unrestricted access to 
all internal reports of the Army excepting those of the Inspector 
General dealing with criminal, personnel, and security investigation 
matters, in which cases summaries were to be provided. The General 
Accounting Office in this case was not and is not seeking access to 
investigative reports involving criminal or personnel matters. In 
March 1958, officials of the Department of Defense agreed to a direc- 
tive making inspection reports throughout the entire Military Estab- 
lishment available to the General Accounting Office without restric- 
tion. However, after the General Accounting Office had requested a 
copy of the Air Force inspection report on “Survey of Management of 
the Ballistic Missile Program,” the Department of Defense issued a 
directive imposing restrictions on the availability of such reports 
(sec. II, F). The Air Force interprets this directive to extend restric- 
tions even to reports by the Auditor General including audit material 
which has, in the past, been freely available to the General Account- 
ing Office (sec. III, G). 

The Department of Defense issued the restrictive Department of De- 
fense Directive 7650.1 on July 9, 1958: 

1. Despite the clear provision of the Budget and Accounting Act of 
1921 that the General Accounting Office is to have access to all papers and 
documents the Comptroller General deems necessary; 

2. Despite the opinion of the Attorney General upholding the right of 
access by the General Accounting Office to any documents which the 
Comptroller General determines are necessary to fulfill statutory 
responsibilities ; 

8. Despite the fact that the General Accounting Office is responsible 
under the Budget and Accounting Act of 1950 for evaluating the internal 
management controls, including the Inspectors General when used for that 
purpose; 

4. Despite the fact that inspection reports of the Army Inspector 
General previously had been made available, with Defense Department 
approval, to the General Accounting Office; 

5. Despite an agreement by Defense Department officials that inspection 
reports of all military departments would be made freely available to the 
General Accounting Office; 

6. Despite two reports by the House Committee on Government Opera- 
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tions criticizing Defense Department attempts to restrict the availability of 
information to the Congress and to its agent, the Comptroller General. 


THE ‘SURVEY OF MANAGEMENT OF THE BALLISTIC MISSILE PROGRAM” 


The “Survey of Management of the Ballistic Missile Program” 
was conducted in January-February 1958 by the Director of Procure- 
ment Inspection under the Deputy Inspector General for Inspections 
to evaluate a new “management concept” in a billion-dollar-a-year 
program. The survey cost $20,850 in salaries and expenses. It 
covered such matters as organization, policies, and procedures of 
procurement activities and whether those activities adhered to pro- 
curement law and regulations; the relationship between the Air Force 
and contractors; the authority and responsibility of contracting 
officers; selection of contractors; and how contracts are negotiated, 
reviewed, awarded, prepared, and distributed. The survey report con- 
sisted of 61 single-spaced, typewritten pages (sec. III, B-C). 

The Air Force refusal of the report to the General Accounting Office 
is not based upon security considerations. 

The report does not contain the names of so-called confidential in- 
formants, 

The report does not involve criminal or personnel investigations. 

The report does not contain so-called “‘war plans.” 


THE ‘SUMMARY’ AND THE “STATEMENT OF FACTS”’ 


After the Air Force refused the Comptroller General’s request for 


access to the 61-page ‘‘Survey of Management of the Ballistic Missile 
Program,”’ the Air Force supplied a 2%-page “Summary.” The un- 
classified portions of the “Summary” revealed that the inspection 
had uncovered “deficiencies” in buying and contract administration, 
“delays” and “excessive costs.”” But the “Summary” consisted of 
general conclusions with no factual information to support them. 
After the Comptroller General had reported the refusal to Congress 
and after the Special Subcommittee on Government Information 
announced public hearings, the Air Force forwarded to the Comp- 
troller General a 37-page ‘Statement of Facts’ (sec. III, D—E). 

Neither the “Summary” nor “Statement of Facts’’ is an adequate 
substitute for the full inspection report to which the General Accounting 
Office is clearly entitled by law. The General Accounting Office cannot 
be expected to perform its statutory duties on the basis of information 
screened by the agencies under investigation and spoon-fed to the General 
Accounting Office. The determination of essentiality and relevance of 
information is for the Comptroller General to determine, not the Depart- 
ment subject to audit. 

The Air Force refusal makes it necessary for the General Accounting 
Office to try to duplicate the work of the Inspector General. This will 
cost an estimated $125,000 and require further time on the part of Air 
Force technical and operation personnel—time which could be better 
spent on the missile program itself. The adamant position of the Air 
Force, however, leaves no alternate. The Air Force refusal to make 
available the ‘“‘backup’’ material collected in the course of the Inspector 
General’s survey makes it doubtful, even with the extra expenditure of 
time and money, that the General Accounting Office—and therefore the 
Congress—can ever obtain the full facts about management of the vast 
ballistic missile program. 
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Furthermore, the refusal of the inspection report prevents the General 
Accounting Office from fulfilling its statutory duty of evaluating internal 
management controls, in this case the management inspection work of the 
Inspectors General. The headquarters operations alone of the Inspectors 
General of the three military services cost nearly $2 million a year. 


THE CLAIM OF CONFIDENTIALITY 


The Air Force has sought to picture the Inspector General as a 
“confidential agent”’ of the Secretary of the Air Force and the Air 
Force Chief of Staff. In some cases, perhaps, the Inspector General is 
called upon to act in such a capacity. But in the case of inspection 
surveys, the reports—including the Inspector General’s recommenda- 
tions—are sent directly to the commands involved in the inspections. 
It is highly doubtful that the Secretary and the Chief of Staff see more 
than a fraction of inspection reports prepared by the Deputy Inspector 
General for Inspections. In 1 year, for instance, the Deputy Inspector 
General for Inspections conducted 122 programed surveys, not count- 
ing flight safety inspections which are also under his jurisdiction. 
These inspection reports are the final, official end product of a large 
organization of experts, and the various commands are required to 
respond to the Inspector General’s recommendations for the correction 
- ao revealed by the inspections (sec. III, A and sec. V, B, 

3). 

In the case of the “Survey of Management of the Ballistic Missile 
Program,” the Air Force stated that the report was a “closely held” 
document. But the Air Force was unable to discover how many in- 
dividuals had been granted access to the report. The Air Force did 
state, after investigation, that 17 copies of the report were distributed 
to some 48 offices and units in the Air Force. The Secretary of the 
Air Force at first claimed that inspection reports were prepared for 
use “solely within the Air Force.” Later, however, he admitted that 
such reports might, in fact, be made available to persons outside of 
the Air Force, such as an Assistant Secretary of Defense (sec. V, B). 

The Air Force insisted that inspection reports must be held within 
the Air Force to preserve sources of information and to assure candid 
comments from those interviewed by the inspectors. This argument 
does not apply to the “Survey of Management of the Ballistic Missile 
Program” which did not contain the names of confidential sources. 
Even in instances where so-called confidential informants are revealed 
in Inspector General reports, the reports go directly to the command- 
ing officer being criticized by the informants (sec. V, B). 

Arguments for imposing confidentiality on reports of criminal or 
security investigations are entirely out of place in support of withholding 
a management inspection report. It is inconceivable that the Inspector 
General’s management inspection activities would be crippled if his re- 
ports were made available to the Comptroller General, a responsible officer 
of the United States. If witnesses interviewed by Air Force inspectors 
exercise self-censorship, they do so through fear of retaliation from their 
superiors, not because the auditing arm of Congress may learn of their 
criticism. 

THE ‘EXECUTIVE PRIVILEGE” 


The Air Force, in an effort to justify its refusal to the Comptroller 
General, cited the “Courts-Martial Manual of 1951” and a 1941 
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opinion of then Attorney General Robert Jackson. Air Force wit- 
nesses admitted at the hearing, however, that the manual does not 
apply to this case and that none of the court cases cited by the At- 
torney General in support of his 1941 opinion involved the question 
of Executive withholding of information from the Congress or the 
Comptroller General (sec. V, C—D). 

The hearing record clearly shows that the Air Force has no statutory 
authority for its refusal. In his testimony, the Secretary of the Air 
Force admitted that both the specific refusal and Defense Department 
Directive 7650.1 were based solely on a claim of ‘‘executive privilege.” 
In support of the claim, the Air Force cited memorandums by former 
Attorney General Brownell and by Attorney General Rogers—memo- 
randums which consist mainly of a virtually unlimited claim of ‘‘execu- 
tive privilege,” repeated over and over again. The memorandums 
also include some alleged precedents, which under inspection do not 
support the broad claim of privilege (sec. V, E, 2). 

President Eisenhower’s letter of May 17, 1954, in the Army- 
McCarthy matter also was cited by the Air Force. This letter has 
been covered in previous committee reports and is based on the 
Brownell memorandum. The Air Force refusal is contrary, however, 
to the President’s statement of July 6, 1955, in which he elaborated 
on the meaning of his May 17 letter (sec. V, E, 1 and 3): 


If anybody in an official position of this Government does 
anything which is an official act, and submits it either in the 
form of recommendation or anything else, that is properly a 
matter for investigation if Congress so chooses, provided the 
national security is not involved. 


The President’s letter of November 12, 1958, to Congressman Hoff- 
man stated that “historically recommendations and other advisory 
matter’ in Inspector General reports have not been “released.’”’ The 
President’s use of the words “released” and “divulged” shows that he 
was thinking in terms of public release. The issue here involved is 
not public access but access by the Comptroller General—a responsible 
official of Government who is legally entitled to information and who, 
in the past, has had access to Inspector General reports complete 
with conclusions, opinions, and recommendations (sec. V, A and E-3). 

The Air Force refusal to the Comptroller General is based solely on a 
naked claim of “‘executive privilege.”” The Constitution grants no such 
authority nor has the mythical doctrine of privilege been supported by the 
courts. The refusal not only violates the duly enacted law of the land 
but also is contrary to a specific constitutional requirement (art. II, 
sec. 3) that the President ‘‘shall take care that the laws be faithfully 
executed.” 

No executive act can modify, amend, or contravene a statute. Laws 
can be amended only in the way they were enacted. Any attempt by the 
Executive to alter or supersede the law does violence to the Constitution. 

When the Executive can select which laws shall and shall not be en- 
forced; when this selective power is applied to laws providing information 
necessary for the legislative branch to carry out its constitutional duties; 
when the “executive privilege” to control information - the Congress 
flows down from the President throughout the executive bureaucracy, then 
the Government of this Nation ceases to be a representative democracy. 
Sweeping claims of an unrestrained “executive privilege’’ to control the 
facts of Government area step toward despotism. 








EXHIBITS 


Exnuisir I-A 


CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, July 31, 1958. 
B-107366 
B-120810 
B-134192 


Hon. Joun E. Moss, 
Chairman, Special Government Information Subcommittee, Committee 
on Government Operations, House of Representatives. 

Dear Mr. CuHatrMan: In accordance with the request of Mr. Paul 
Southwick of the staff of your subcommittee, we are enclosing a copy 
of letter dated April 25, 1958, from the Director, International Co- 
operation Administration, to the Comptroller General concerning 
ICA evaluation reports, and the Comptroller General’s reply dated 
May 1, 1958. 

Also, Mr. Southwick requested information as to why the General 
Accounting Office felt it should have unrestricted access to Inspectors 
General reports, other than those dealing with criminal or personnel 
investigation matters, a point which was not resolved satisfactorily 
with the issuance of Department of Defense Directive 7650.1, dated 
July 9, 1958. 

In the negotiations that took place prior to the issuance of Depart- 
ment of Defense Directive 7650.1, the General Accounting Office 
recognized that certain of the functions of the Inspectors General, 
such as criminal and personnel investigations, are of a confidential 
nature and therefore agreed to accept summaries of facts contained 
in such reports to the extent they were needed in connection with its 
work during our discussions of the Army guidelines issued in 1957, 
and discussions of the earlier drafts of the Department of Defense 
directive. However, Inspectors General have as a part of their re- 
spective missions and duties responsibility for conducting inspections, 
surveys, and examinations of the effectiveness of operations and overall 
efficiency of a command, installation, or activity. These functions 
may be performed on a periodic or special basis as directed by com- 
petent authority. The performance of these functions constitutes 
an important part of the process of management evaluations and 
internal reviews. They provide officials and appropriate personnel 
of authority with an independent appraisal of the effectiveness of 
operations and overall efficiency. Moreover, a very considerable 
part of the inspections and reviews made by the Inspectors General 
involves reviews of procedures and policies and as such are an impor- 
tant segment of the internal reviews and control which the General 
Accounting Office, under section 117(a) of the Budget and Accounting 
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Act of 1950 is required to consider and recognize in determining the 
audit procedures to be followed in its reviews. 

The scope of inspection and survey programs of the Inspectors 
General is similar in character to much of that we have scheduled in 
requirements, procurement, supply management, and research and 
development areas. For example, the programs of the Deputy 
Inspector General for Inspection of the Air Force covering the period 
July 1, to December 31, 1958, include (1) a survey of Air Force pro- 
curement methods (advertising versus negotiations), (2) a survey of 
procurement quantitative and qualitive program changes; (3) a sur- 
vey of procurement of commercial communications and _ utility 
services; (4) a survey of contract cost overruns; (5) a survey of main- 
tenance programs; (6) a survey of modification programs; (7) a survey 
of the application of electronic data processing systems and other like 
subjects. All of these subjects represent internal and management 
evaluations which would clearly be a part of “internal audit and 
control” within the meaning of section 117(a) of the Accounting and 
Auditing Act of 1950. It is essential that such reports be made 
available to the General Accounting Office in order that we can 
evaluate the effectiveness of the department’s system of internal 
control and to preclude unwarranted and unnecessary duplication 
of effort in the internal audit and the independent review made by 
this Office. 

There is no basis why reports on the subject of the types pointed 
out above should not be made available to the General Accounting 
Office unless the purpose is to delay or hamper the efforts of the 


Office to disclose all facts bearing upon the activity or area under 
audit. We believe that any departmental regulation denying to the 
General Accounting Office access to any report relating to “internal 
audit and control” is contrary to law. 
If there is any further information desired by your subcommit- 
tee, please do not hesitate to communicate with us. 
Sincerely yours, 


JOSEPH CAMPBELL, 
Comptroller General of the United States. 


Exuisitr I-B 


House oF REPRESENTATIVES, 
GOVERNMENT INFORMATION SUBCOMMITTEE, OF THE 
CoMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C., August 1, 1958. 
Hon. JosepH CAMPBELL, 
Comptroller General of the United States, 
Washington, D. C. 

Dear Mr. CampBeE.t: Thank you for the information in your letter 
of July 31, 1958. 

The restrictions being imposed by the Department of Defense and 
the International Cooperation Administration on the availability of 
information necessary for the General Accounting Office to perform 
its statutory duties are a matter of the most serious concern to the 
Special Subcommittee on Government Information. 
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Therefore, please report to the subcommittee promptly and fully 
each denial of, or delay in providing, information requested by the 
General Accounting Office from the Department of Defense, the 
International Cooperation Administration, or any other executive 
department or agency. 

Sincerely, 
Joun E. Moss, Chairman. 


CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, August 11, 1958. 
B-107366 
B-120810 
B-134192 


Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee, Committee on Gov- 
ernment Operations, House of Representatives. 

Dear Mr. CuHarrMAn: Reference is made to your letter of August 
1, 1958, requesting that we report to your subcommittee promptly 
and fully each denial of, or delay in providing, information requested 
by the General Accounting Office from the Department of Defense, 
the International Cooperation Administration or any other executive 
department or agency. 

We will be glad to comply with your request, with the understand- 
ing that before a case is reported it will be necessary for us to obtain 
a refusal to furnish information from a responsible official of the 
department or agency concerned in order that we can be certain, 
before reporting the case to Congress, that the refusal is a firm policy 
position of the department or agency. Also, we are certain you will 
understand that we will be required to make similar reports to other 
committees of the Congress having an interest in the particular matter. 
For example, we have advised a subcommittee of the House Com- 
mittee on Armed Services that we will report to the committee all 
cases wherein the Department of Defense, or the military depart- 
ments, have refused to furnish, or have unnecessarily delayed in 
furnishing, pertinent information or documentation. 

We appreciate the interest of your subcommittee in this matter. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


Exursit II 
GovERNMENT OPERATIONS AND THE Pustic’s Ricut To Know 
(By J. R. Wiggins, Executive Editor, The Washington Post, July 22, 1958 1) 


The United States Constitution and the Government which it 
summoned into being were shaped by the great liberating forces of a 
period in human history most distinguished by sweeping gains in 
human rights, and by the broadest acceptance of the idea that man is 


1 Federal Bar Journal, vol. 19, No. 1, January 1959, 
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a rational creature, entitled to know about his own governance and to 
have & voice in it. 

The spirit of this period, running through the 18th and into the 19th 
century, is reflected in this paragraph by John Stuart Mill: 

“As between one form of popular government and another, the 
advantage * * * lies with that which most widely diffuses the exer- 
cise of public functions; on the one hand by excluding fewest from 
suffrage; on the other, by opening to all classes of private citizens, so 
far as is consistent with other equally important objects, the widest 
participation in the details of judicial and administrative business; as 
by jury trial, admission to municipal offices, and, above all, by the 
utmost possible publicity and liberty of discussion, whereby not 
merely a few individuals in succession, but the whole public, are made, 
to a certain extent, participants in the Government and sharers in 
the instruction and mental exercise derivable from it.’’ 

One by one the great edifices of restraint and restriction upon the 
acquisition of knowledge, erected by Henry VIII, had been disman- 
tled. In the English-speaking world, the people gained, one by one, 
those rights indispensable to the participation of the citizen in the 
enterprise of government. Licensing was abolished. The doors of 
legislative assemblies were opened to the public. Court proceedings 
were made public. The menace of trials for seditious libel was di- 
minished by the precedent of the Zenger case in America and the 
Fox Libel Act in England. 

It was as though there had gone echoing down through the decades 
John Milton’s great question, propounded in 1644: 

‘‘What a collusion is this, when as we are exhorted by the wise man 
to use diligence, to seek for wisdom as for hidden treasures early and 
late, that another order shall enjoin us to know nothing but by 
statute?” 

By words and deeds the liberal statesmen of the 18th century en- 
lightenment had answered the question. 

Citizens, in the view of prevailing opinion by the middle of the 
18th century, not only had a right to access to information about 
their government, but a duty to acquire it. The view expressed in 
the London magazine of 1747, was representative of contemporary 
liberal thought: 

“Every subject not only has the right, but is dutybound, to inquire 
into the public measures pursued; because by such an enquiry, he 
may discover that some of the public measures tend toward over- 
turning the liberties of his country; and by making such discovery in 
time and acting strenuously, according to his station, against them, 
he may disappoint their effect. This enquiry ought always to be 
made with deference to our superiors in power but it ought to be made 
with freedom and even with jealously.” 

Well into the 19th century it was the sense of public men that the 
right to know and the right to participate in government went hand 
in hand. As Lord Macaulay put it: 

“Tt is quite natural that a government which withholds political 
privileges from the commonalty should withhold also political infor- 
mation. But nothing can be more irrational than to give power, and 
not to give the knowledge without which there is the greatest risk 
that power will be abused.” (The History of England, Thomas 
Babington Macaulay, vol. IV, p. 347.) 
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These ideas were shared by the Americans who framed the Con- 
stitution and by those who administered the government in the 
earliest decades of its history. A few quotations will suffice to show 
how universal was the belief that citizens must have information 
about their government: 

“My own opinion is that government should by all means in their 
power deal out the material of information to the public in order that 
it may be reflected back on themselves in the various forms in which 
public ingenuity may throw it.” (The Writings of Thomas Jefferson, 
vol. XIX p. 121.) 

“Knowledge will forever govern ignorance. And a people who 
mean to be their own governors, must arm themselves with the power 
knowledge gives. A popular government witbout popular information 
or the means of acquiring it, is but a prologue to a farce or a tragedy, 
or perhaps both.” (The Complete Madison, Saul Padover, Harper 
& Bros., New York, 1953, p. 337.) 

“To the people every department of the Government and every 
individual in each are responsible, and the more full their information 
the better they can judge the wisdom of the policy pursued and the 
conduct of each in regard to it.” (Seventh Annual Message of James 
Monroe.) 

“In proportion as the structure of government gives force to public 
Opinion it is essential that public opinion should be enlightened.” 
(George Washington’s Farewell Address.) 

“To cover with the veil of secrecy the common routine of business 
is an abomination in the eyes of every intelligent man and every friend 
of his country.” (Patrick Henry. Elliott’s Debates, vol. 3, p. 170; 
quoted in Reynolds v. United States, 192 F. 2d 987, 995 (3d Cir., 
1951).) 

It would have been a monstrous and unnatural thing indeed if such 
men in such an age had shaped a new government, otherwise hailed 
for its liberal innovations throughout the world, so as to confer upon 
it the unlimited, discretionary, unreviewable, nonjusticiable right to 
withhold from citizens anything that the government chose to 
suppress. 

hat they did not so intend is evident in their own views, in the 
language of the first amendment, and in the construction that has 
been placed upon that amendment by the courts. 

Harold Cross, in “‘The People’s Right to Know,” has cited many 
of these opinions, indicating how clearly the courts have understood 
the intent of those who shaped the American Government. Notable 
among them is this United States Supreme Court opinion: 

“* * * it goes to the heart of the natural right of the members of 
an organized society, united for their common good, to impart and 
acquire information about their common interests” (Grosjean v. 
American Press Company, Inc., et al., 297 U.S. 233; 56 S. Ct. 444; 
80 L. Ed. 660, 665, 1936). 

As Thomas Cooley, the great American law writer, has pointed out, 
the purpose of the framers of the first amendment was to prevent 
“any action of government by means of which it might prevent such 
a free and general discussion of public matters as is essential to prepare 
the people for an intelligent exercise of their rights as citizens’’ 
(2 hosts M. Cooley, Constitutional Limitation, 8th ed. 1927, pp. 
885, 886). 
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DETERIORATING RIGHT OF ACCESS 


Notwithstanding these great beginnings in the 18th century, and in 
spite of the opinions of the courts, in almost every instance that the 
opportunity to pass upon these issues has presented itself, there has 
been a practical deterioration in the right of the public to have access 
to information about their own Government, and most notably in the 
case of the executive branch of the Federal Government. 

This has been due to the increasing responsibilities entrusted to 
Government, to the impact of two world wars and a period of cold 
war, to the transfer of quasi-judicial and legislative functions to 
executive agencies, and to a diminishing faith in the ability of the 
people to use information wisely. 

Numberless examples of withheld information illustrate how far we 
have come from the concept of the philosophers of the enlightenment, 
how great a distance we have traveled from the fundamental faith of 
the early founders. We have allowed to prevail an enormous area of 
secrecy sustained by nothing but the mere assertion of executive 
right, the failure of Congress to assert its prerogatives, the unwilling- 
ness of the public to use political weapons at hand for the purpose of 
compelling a closer conformity to the ideas of open conduct in which 
our Government was conceived. 

It is not possible to reconcile with our earlier principles withholding 
of information such as that involved in these representative examples: 

The U.S. Treasury Department for years declined to release 
the names of applicants for bank charters. 

The Office of Price Administration, for years, operated under rules 
ns the release of names of persons who had exceeded price 
ceilings. 

The U.S. Treasury acknowledged only in 1953 that tax compro- 
mises and abatements ought to be made public but legislation putting 
this principle into effect has been long delayed. 

For years after the inauguration of the agricultural adjustment 
program in 1933, the names of the recipients of Federal payments 
were kept secret. 

Names of persons getting drought aid were kept secret under 
Department of Agriculture regulations until December 1953 when 
new regulations were adopted. 

For years the names of persons getting Agricultural Stabilization 
and Conservation Service loans were secret. 

Information on loans by the Reconstruction Finance Corporation 
was secret until the disclosures in congressional investigations in 
1950-51, after which a “goldfish bowl” policy was announced. 

For 3 years the Public Housing Administration refused to give out 
the names of its employees. 

Proceedings of numberless advisory committees, on the recom- 
mendation of which executive departments frequently make the most 
important policy decisions, are concealed from the public and the views 
and votes of individual members suppressed. 

Applications for tax-exempt status were concealed by the United 
a Treasury until amendments adopted in 1958 compelled dis- 
closure. 

The Civil Service Commission, until.recently, refused to make public 
the names of candidates eligible for appointment to local postmaster- 
ships. 
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The Treasury¥Department only recently agreed to” abandon a 
policy of keeping secret the administrative settlement of fines, penal- 
ties, and forfeitures for import law violations. 

The Federal National Mortgage Association withheld changes in 
mortgage purchase prices until a recent change in policy. 

The Panama Canal administration withheld the names of con- 
— personnel who had traveled without charge on its shipping 
ine. 

The Civil Service Commission withheld statistical breakdowns of 
Federal dismissals under the loyalty program. 

* * * ok * * * 


These examples are representative of the concealment by which 
the day-to-day routine operations of the Federal Government have 
been put beyond public examination and appraisal. Some commo- 
tion has been made about these cases, but like the visible portions 
of icebergs they are only indicative of the great mass of information 
to which the public is being denied access on the mere say-so of sub- 
ordinate personnel. For every case that comes to public attention 
there are hundreds more where the inquiring citizen has meekly 
accepted the negative of a Government agent. Moreover, a citizenry 
that is frequently rebuffed gradually is made to understand that the 
business of the Government is not its business, and questions that 
ought to be asked, and answered, never get asked at all as Govern- 
ment succeeds in making it plain that there are whole areas of its 
operations where the presence of the inquiring citizen is unwelcome. 

The Defense Establishment and related establishments traditionally 
have been marked by greater secrecy than other Federal agencies. 
Experience with censorship in two world wars and in the cold-war 
period has greatly accelerated the normal disposition of military per- 
sonnel to withhold information. The defense operations have come 
to involve some two-thirds of the Federal expenditures and two-thirds 
of all Federal personnel. Secrecy in so large a part of Government 
operations has enormous consequences on policy. Here is a Federal 
endeavor on which the survival of the Nation ultimately may depend. 
Its expenditures are so great that its efficiency and economical oper- 
ation is of the greatest concern to every citizen. 

The quarrel here is over the degree of secrecy allowable in a demo- 
cratically governed country. ‘That some secrecy in the conduct of 
defense preparation and planning must be exercised is widely con- 
ceded. It is important that Government wisely decide how much is 
necessary and how that necessary secrecy is to be administered. 

The House Committee on Government Operations, through the 
Subcommittee on Government Information, in its extensive examina- 
tion of the Defense Establishment policies certainly disclosed that 
secrecy has been pushed very far. 

It turned up such ludicrous examples of secrecy as these: 

(1) The suppression of a list of military installations which sell 
packaged liquor to servicemen (Committee on Government Opera- 
tions Report of June 13, 1958, p. 5). 

(2) Classification of a report on the use of s ark repellents, in which 
were detailed 69 cases of shark attacks, 55 between 1907 and 1940 
(ibid., p. 125). 
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(3) Description of a bow and arrow was classified during the war 
and kept classified “confidential” until after hearings in 1958 (ibid., 
p. 10). 

(4) The Office of Security Review, in the Defense Establishment, 
solemnly reviewed for security clearance a review of a Civil War book 
entitled “Destruction and Reconstruction,” written by a Confederate 
Army general and first published in 1879 (ibid., p. 45). 

Other examples of ridiculous application of Executive Order 10—290 
and 10501 might be cited, but of far greater seriousness has been a 
progressive diminution of the flow of information to Congress and to 
the country, about the operation of the Defense Establishment. 

Arthur Smithies has discussed the dilemma of security and safety, 
in these words: 

“There is one perplexing dilemma connected with the defense 
budget * * *. The provision of the information needed for an ade- 
quate congressional or public appraisal of the budget necessarily 
increases the information available to the enemy. Is the Congress, 
except for a privileged few of its Members, to be kept in ignorance on 
security grounds? Or is the enemy to be fully informed for the sake . 
of the effective working of our political system? Obviously neither 
of these extreme views is acceptable, and a compromise between them 
is needed. * * * There is considerable likelihood, however, that the 
Congress may be less well informed than the enemy.” (“The Budgetary 
Process in the United States.”” Arthur D. Smithies, Committee on 
Economic Development, report, p. 276.) 

One witness after another before the Moss Committee agreed that 
there had been a vast overclassification and a lagging program of 
declassification. 

Charles A. Coolidge, chairman of the Coolidge Committee whicn 
studied classification problems for the Defense Establishment, on 
March 11 and 12, 1957, told the Moss Committee: 

“T think if fair to say that we have corroborated what your com- 
mittee has felt, and that is there-is too much information being 
withheld. 

«“* * * we found that the classification system, particularly confi- 
dential, was used for matters that appeared to us to be administrative 
and not to have a national security aspect. 

“We found, my recollection is, nobody in the Department of 
Defense that doesn’t agree that there is overclassification,” (hearings 
on the Availability of Information from Federal Departments and 
Agencies, Report by the Committee on Government Operations, 
June 13, 1958, p. 100). 

Retired Adm. William Fechteler, a member of the Coolidge Com- 
mittee, stated: 

“T would say that practically every one of the people with whom 
we conferred agreed that there was a bad problem, and from my own 
personal knowledge, having been on duty in the Pentagon for several 
years, I considered that there was overclassification, and there are 
instances where documents are classified that probably shouldn’t 
have been classified at all” (committee hearings, p. 2023). 

Lt. Gen. John E. Hull testified: 

“There is no question in my mind, and I don’t think there is.a 
question in anybody’s mind who has been in this game that there is 
quite a bit of overclassification. It is a problem’ (hearings, p. 2024). 
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The withholding of information by Defense Establishment agencies 
has not been confined to matter classified under Executive Order 
10501 providing for the retention of matter the release of which 
would prejudice national security. 

In its report of June 13, 1958, the Moss committee concluded: 

“The Department of Defense has staked out an exclusive pro- 
prietary claim to every bit of public information in its possession. 
Under a directive of March 22, 1957, the areas of administrative 
information to be withheld are unlimited. There is virtually no 
information which a member of the public or the press can expect to 
obtain as a matter of course. * * * The withholding of nonsecurity 
information about day-to-day operations of the Department of 
Defense has been carried to an extreme degree, beyond any authority 
traceable to law or to the Constitution” (p. 157). 


NONGOVERNMENTAL SECRECY 


It is not only information in the possession of the Government that 
has been affected by legislation and by the acts of the Executive. 
The Atomic Energy Act created, for the first time in American history, 
areas of restricted information outside the custody of Government, the 
possession of which rendered the individual citizen subject to punish- 
ment. Other programs have interfered with the exchange of scientific 
information of all kinds, between American scientists and foreign 
scientists. The extension of Defense Establishment regulations to 
military suppliers has brought vast areas of private industry within 
the purview of security officers. Contracts with colleges and univer- 
sities under which classified work is undertaken have extended the 
influence of secrecy precautions to college laboratories and facilities. 

The whole vast complex of devices utilized in the suppression and 
withholding of information not only threatens the normal processes 
of public enlightenment upon which the democratic process depends, 
but, as the testimony of many scientists has divulged, it also threatens 
scientific progress and even the military security that depends upon 
that progress and in the name of which the secrecy was invoked in the 
first place. 

Here is what some of them have had to say: 

Dr. M. Stanley Livingston, professor of physics, Massachusetts 
Institute of Technology: 

“To me it seems essential that the present system of information 
security be revised if our country is to achieve that long-range strength 
in scientific and technical productivity required for survival in a 
modern world. 

“T don’t mean to be facetious, but I really feel that there is a 
possibility that if we had no security restrictions whatsoever, we 
might be further ahead of potential enemies today than we are at 
the present. I have considered this at some length. I think it is 
entirely possible from the balance of risks and the speed of develop- 
ment point of view that it might be possible that zero security might 
have led to more progress.”’ 

Lloyd V. Berkner, president of Associated Universities: 

“By 1945 the United States held unquestioned technological 
supremacy in both civil and military development. * * * Since 
that time we have steadily lost ground relative to our competitors 
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until now there is serious question whether the United States actually 
retains leadership in certain critically important fields of military 
technology. That this is so, in my opinion, lies not so much in the 
faster progress of other nations as in the slowing down of our own 
technological achievement. In my opinion, an important aspect of 
this loss of supremacy in certain vital fields of technology stems from 
our present widespread practice of technological secrecy, consequent 
clearance and security practices, compartmentalization of science and 
technology, and restrictive practices exercised over science and 
scientists.” 

Dr. Elmer Hutchisson, Case Institute of Technology: 

“In a democracy, the best safeguard against mediocrity is public 
criticism. If Government-sponsored research work is kept secret and 
is not put into public competition with free knowledge, the work is 
very likely to suffer and public funds will be very ineffectively used. 
It is only natural that if the stamp of secrecy is freely used, it may 
be used to cover up mediocrity, inefficiency, complacency, and even 
complete incompetency.”’ 

Dr. Harold C. Urey, University of Chicago: 

“* * * we should recognize that all scientific and engineering 
knowledge can be learned by others without our help in any way. * * * 
Secrets about such things will always be lost completely in time, and 
in the technically advanced countries this time is short. * * * We 
recognize that maximum secrecy is not the optimum way to promote 
security.” 

Dr. Edward Teller: 

“Tt would seem to me that henceforth it is less important to keep 
our secrets and more important to produce additional knowledge and 
additional technical tools. Our security lies in speed; our allies could 
be most helpful in our efforts to attain it.”’ 

Dr. Chauncey D. Leake, National Academy of Science: 

“Before this bureaucratically imposed secrecy destroys what it 
purports to preserve, would we not be wise to reconsider it as a national 
policy, and try instead to restore sicence to its traditional free, open, 
and democratic state, so that scientists may really help to protect 
and to extend those freedoms which we profess to cherish?” 

Dr. V. Lawrence Persegian, dean of engineering at Rensselaer 
Polytechnic Institute: 

“The Government’s heavy secrecy control has discouraged thous- 
ands of top scientists in American colleges from adding their talents 
to solve the key problems of the guided missile, satellite, atomic 
energy, and other major technical projects.” 

x * ee * * * k 


Access to information in the executive agencies of Government, it 
is perfectly clear, is obstructed by many barriers. The legal right of 
citizens to compel disclosure in the Federal Government lags far 
behind that right as it has been stated by legislatures and acknowl- 
edged by State courts, where State government agencies are concerned. 

“The dismaying, bewildering fact is that in the absence of a general 
or specific act of Congress creating a clear right to inspect—and such 
acts are not numerous—there is no enforceable legal right in public 
or press to inspect any Federal nonjudicial record” (‘“‘The People’s 
Right to Know,” Harold L. Cross, p. 197). 
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The barriers to access consist of— 

(1) More than 60 specific acts of Congress which deny inspection of 
or restrict or prohibit access to particular records or proceedings. 

(2) Title 18, United States Code, section 1905, which is captioned 
“Disclosure of Confidential Information Generally” and provides for 
confidentiality for wide areas of information. 

(3) Sections of numerous other acts of Congress relating to indi- 
vidual executive departments. 

(4) Title 5, United States Code, section 1002, the Administrative 
Procedure Act. 

(5) Title 5, United States Code 22, the housekeeping statute, 
authorizing heads of departments to have custody of files and papers 
which, by construction, has been made the basis for withholding infor- 
mation. 

(6) Executive Order 10501 governing the classification of military 
information. 

“The condition of the law, so far as declared now, is that, in the 
absence of general or specific acts of Congress affirmatively creating 
clear, mandatorily required rights to inspect—and such acts, relatively, 
are not numerous—there is no enforcible legal right to inspect any 
Federal nonjudicial record (U.S. ex rel. Stowell v. Deming et al., 19 F. 
2d 697, App. D.C. 1927; cert. den. 275 U.S. 531, 1927; and quotations 
therefrom)’’ (testimony of Harold Cross, hearings before Subcom- 
mittee of the Committee on Government Operations, House of 
Representatives). 

The situation was improved by passage of Public Law 85-619. 
This law amends 5 U.S.C. 22, which provides: 

‘The head of each department is authorized to prescribe regulations 
not inconsistent with law, for the government of his department, the 
conduct of its officers and clerks, the distribution and performance of 
its business, and the custody, use, and preservation of the records, 
papers, and property appertaining to it.” 

No statute has been more frequently cited as the justification for 
refusal to disclose information. The statute was passed in 1789, by 
the same Congress that approved the Bill of Rights, and it is simply 
inconceivable that such a body could have intended to confer upon 
Federal employees such a sweeping authority for nondisclosure as it 
is now claimed that this measure provides. For decades it was 
accepted as a housekeeping statute only. Then in 1877, when Talcott 
Williams of the San Francisco Chronicle asked to see a list of Federal 
job nominees, he was denied the information on the basis of this 
statute (John Moss, address of June 21, 1958, p. 9). 

The law added this single sentence to 5 U.S.C. 22: “This section 
does not authorize withholding information from the public or limit- 
ing the availability of records to the public.” 

The amendment of this law leaves intact the control of department 
heads over their subordinates, in the custody and keeping of papers, 
but 5 U.S.C. 22 can no longer be used on the mere say-so of the mean- 
est Federal functionary as authority for the withholding of information. 

Dr. Harold Cross thinks it largely due to the broad, unlimited, and 
ill-defined powers asserted under 5 U.S.C. 22 that there is not a single 
recorded case in which a citizen has been able to establish a legal right 
to inspect a Federal nonjudicial record (aside from cases involving 
production of information as evidence in litigation). 
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Amendments to 5 U.S.C. 1002, the Administrative Procedure Act, 
also have been proposed, so as to open to citizens (and not to litigants 
and counsel only) matters not now available to the public. 

All 10 Federal departments resisted the amendment of 5 U.S.C. 22 
and sought to preserve the construction of the act as a sweeping, 
undefined, absolute barrier to legally enforceable inspection of public 
proceedings and records. 

Barriers to access as high as mountain ranges remain, even though 
5 U.S.C. 22 has been amended. If it is restored to its initial purpose 
and scope, however, the posture of the statutes will be similar to that 
which exists in some other countries, where there is either an implied 
or express constitutional assurance of right of access, limited only by 
specific statutory exemptions and exclusions. 

Sweden is one country that has an express constitutional provision, 
with arrangement for specific, narrowly defined statutory exceptions. 
It provides: ‘To further the free interchange of opinion and general 
enlightenment every Swedish citizen shall have free access to official 
documents in the manner specified below. This right shall be subject 
only to such restrictions as are required out of consideration for the 
security of the realm and its relations with foreign powers, or in 
connection with official activities for inspection, control or other 
supervision, or for the prevention and prosecution of crime, or to 
protect the legitimate economic interests of the State, communities, 
and individuals, or out of consideration for the maintenance of privacy, 
security of person, decency and morality. The specific cases in which 
official documents are to be kept secret, according to the aforemen- 
tioned principles, shall be closely defined in a special statute enacted 
jointly by the King and the Parliament”’ (Publicity of Official Docu- 
ments in Sweden, by Nils Herlitz, Public Law, Spring 1958, p. 50). 

A notable aspect of the Swedish system is that citizens have access 
to administrative courts which rule as to whether or not, in specific 
cases, administrative agencies have improperly withheld information. 
Other interesting characteristics of the Swedish system are: 

“The citizen who wants to see a document is not obliged to give 
any reasons or to say for what purpose he wants it. Nor has he to 
show that he has a legal interest in seeing a document. His right 
should not be confounded with the right of ‘parties’ * * * 

“* * * authorities are under observation not only after a decision 
is taken but also at the preparatory stage.” [Ibid. 54—-56.] 

The number of cases brought under the Swedish system has not 
been great. Press appeals have been notably few, as Nils Herlitz 
points out, because ‘They want as a rule to see the documents im- 
mediately.”” Courts in the United States, also, no doubt, would be 
too slow to serve the purposes of the daily press, in many cases, but, 
as seems to be the case in Sweden, the fact that disputes over access 
are justiciable seems to keep down the cases of withholding of 
information. 

THE CONSTITUTIONAL QUESTION 


The theory that the United States Constitution expressly by the 
first amendment, and implicitly as a charter of a self-governing 
society, assures the right of citizens to information seems often to 
live in restless contradiction with theories often advanced by the 
executive departments that there is an absolute, unilateral, discre- 
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tionary, unreviewable and nonjusticiable power of executive agencies 
to withhold from Congress, the courts or the public anything they 
choose not to disclose. 

It is true that the United States Supreme Court never has compelled 
the Chief Executive to disclose matter which he, in the public interest, 
felt compelled to conceal. It is also true that the United States 
Supreme Court never has passed upon the matter at all, and that 
it has in many opinions acknowledged that each branch of the Gov- 
ernment after all is bound by the intent of the Constitution. 

This is not to say that there are no circumstances in which the 
President may, under the Constitution, withhold information. It is 
rather to assert that many of the precedents for such nondisclosure 
illuminate some of the specific circumstances under which Chief 
Executives have withheld information for stated cause, to the satis- 
faction of Congress or the courts. The very pains they have taken 
to explain the exceptional circumstances governing their refusal are 
themselves eloquent testimony to the generally acknowledged right 
to know from which, for stated reasons, they have departed. 

It is quite true that under Marbury v. Madison, no mandamus to 
compel the Chief Executive to perform his constitutional function is 
ever likely torun. It is surely unlikely that any Congress would use 
the impeachment power against a President for reasoned withholding 
of information in the public interest. Neither of these premises argues 
against the existence, by express guarantee and powers inherent in a 
self-governing society, of the public’s general right to information 
about the executive establishment’s operations. This right, like 
many rights, is not unlimited, when it is inconsistent with other con- 
stitutional rights. What these limiting “other rights” are is appar- 
ent in some of the examples of Presidential discretion that have been 
put forward to support the doctrine that would turn the Constitu- 
tion upside down and make it state that citizens have no right to 
information except when the executive departments wish to give it 
to them. 

There have been a great many comments on the legal and consti- 
tutional aspects of this proposition, by lawyers and courts more com- 
petent than laymen to deal with such issues. Some of the most 
interesting of these include the following: 

Vice President Richard M. Nixon (then Representative): 

“T am going to address myself to a second issue which is very im- 
ortant. The point has been made that the President of the United 
tates has issued an order that none of this information can be re- 

leased and that therefore the Congress has no right to question the 
judgment of the President. I say that that proposition cannot stand 
from a constitutional standpoint or on the basis of the merits for this 
very good reason, that would mean that the President could have 
arbitrarily issued an Executive order in the Meyers case, the Teapot 
Dome case, or in any other case denying the Congress information it 
needed to conduct an investigation of the executive department and 
the Congress would have no right to question his decision’ (Con- 
gressional Record, House, Apr. 22, 1948, p. 4783). 

The merits of this particular dispute aside, and many authorities 
believe that there was particular and specific sanction for the Pres- 
dent’s withholding, what is pertinent in the then Congressman’s 
remarks is the denial of broad, unreviewable Presidential discretion. 
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The U.S. Supreme Court has not handed down any decisions 
directly to this point. Inastudy entitled, “Is a Congressional Com- 
mittee Entitled To Demand and Receive Information and Papers 
From the President and the Heads of Departments Which They Deem 
Confidential in the Public Interest” laid before the House Committee 
on Government Operations in 1955, by the Department of Justice, 
there is this frank statement of the situation in the highest Court: 

‘None of the foregoing cases involved the refusal by a head of a 
department to obey a call for papers or information. There has been 
no Supreme Court decision dealing squarely with that question’ 
(House Government Information Subcommittee Hearings, p. 2938). 

The Justice Department memorandum then quotes the following: 

“The committees of earlier years did, on occasion, encounter 
refusals by administrators to supply information. But, because both 
the Senate and the House eventually retreated upon the flat refusal of 
the executives to answer questions, the legal problems which are in- 
volved were never presented to the courts. Thus, it remains an 
open question whether the executive officers must submit all the in- 
formation which Congress may request”’ (The Developments of Con- 
gressional Investigative Power (1940), M. Nelson McGeary, pp. 102- 
104). 

It should be added that on many occasions where the executive 
protested and declared its intention to refuse the information, it 
eventually yielded to Congress, too. 

In the State governments, on the contrary, there have been many 
decisions adverse to the proposition that State executive departments 
enjoy broad, sweeping, immunity to compulsory disclosure. 

The Supreme Judicial Court of Massachusetts, passing upon the 
refusal of an official of the executive branch to produce a record 
demanded by the State senate and dealing with the express declaration 
on separation of powers in that State’s constitution, rejected the 
separation of powers doctrine, relied upon to support the ‘‘executive 
privilege” claim, and ruled for disclosure (Opinion of the Justices, 
328 Mass. 655; 102 N.E. 2d 79, 1951). 

The high court of Arizona has held, in a disclosure case in which 
the attorney general claimed the Governor sole judge of informa- 
tion to be released: ‘‘Certainly this court will not go so far as to 
approve the position of the attorney general that the Governor 
of the State is the sole judge as to what information regarding the 
affairs of his office should be made public. This, we believe, is incon- 
sistent with all principles of democratic government * * * but under 
no circumstances should his determination be final” (Mathews v. 
Pyle, Governor (75 Ariz. 76; 271 P. 2d 893 (1952)). 

A Federal circuit court of appeals has said: 

“Moreover, we regard the recognition of such sweeping privilege 
against any disclosure of the internal operation of the executive 
departments of the Government as contrary to a sound public policy 
* * * Tt is but a small step to assert a privilege against any dis- 
closure of records merely because they might prove embarrassing to 
Government officers. Indeed it requires no great flight of imagination 
to realize that if the Government’s contentions in these cases were 
affirmed the privilege against disclosure might gradually be enlarged 
by Executive determination until, as is the case in some nations today, 
it embraces the whole range of governmental activities’” (Reynolds v. 
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U.S., 192 F. 2d 987 (3d Cir., 1951); reversed on other grounds, U.S. v. 
a 345 U.S. 1; 73 S. Ct. 528; 97 L. Ed. 727, 32 A.L.R. 2d 382, 
1953). 

The Federal courts, too, have not looked favorably on the theory 
that Federal agencies can determine for themselves whether their 
refusal to disclose is in conformity with a statute. For example, in 
Morris v. A.T. & S.F. Ry. Co., 21 ¥.R.D. 155, in 1957, it was declared: 

“Although each governmental agency is authorized to prescribe 
regulations, not inconsistent with law, for the government of its own 
organization and the conduct of its subordinates, it is not the ex- 
clusive right of any such agency to determine for itself the privileged 
nature of any of its records or documents. * * * the court, not a 
governmental agency, ultimately must determine the question of 
privilege.” 

Another notable comment on the legal issues involved in the often 
asserted ‘‘executive privilege’ to withhold is that of Dean Wigmore: 

“But the solemn invocation, in the precedents above chronicled, 
of a supposed inherent secrecy in all official acts and records, has 
commonly been only a canting appeal to fiction. It seems to lend 
itself naturally to mere sham and evasion. * * * But the vast ex- 
tension, in modern times, of administrative laws regulating the affairs 
of the individual citizens, is presenting a large scope for this claim of 
privilege. The possibilities of such abuse are plainly latent in this 
supposed privilege. * * * The menace which this supposed privilege 
implies to individual liberty and private right will justify us in re- 
pudiating it before it is solidly entrenched in precedent’”’ (Wigmore on 
Evidence, VIII, 3d ed., secs. 3267-3279). 

There certainly are numerous situations in which the executive 
departments may withhold records and information which are law- 
fully secret, confidential, or otherwise not subject to compulsory 
disclosure, pursuant to valid acts of Congress or to controlling judicial 
decisions concerning evidentiary or testimonial privileges. Some of 
these have been referred to earlier, including those under more than 
60 express statutes. That the President himself enjoys practical 
immunity from the enforcement of legal process in wide areas must 
be acknowledged. What is most disquieting, however, is the claim 
of privilege by hosts of Federal officials to whom no such executive 
immunity extends who frequently assert Presidential authority in 
situations of which the President is often unaware. 

In a memorandum on congressional powers previously referred to 
(“Is a Congressional Committee Entitled To Demand and Receive 
Information and Papers From the President and the Heads of De- 
partments Which They Deem Confidential in the Public Interest?’’), 
the Department of Justice has stated these propositions (hearing 
record of the Subcommittee on Constitutional Rights of the Com- 
mittee on the Judiciary, U.S. Senate, 85th Cong., on S. 921, Mar. 6, 
1958, p. 75): 

(1) For over 150 years—almost from the time that the American 
form of government was created by the adoption of the Constitution— 
our Presidents have established, by precedent, that they and members 
of their Cabinets have an undoubted privilege and discretion to keep 
confidential, in the public interest, papers and information which 
require secrecy. 
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““(2) Courts have uniformly held that the President and the heads 
of departments have an uncontrolled discretion to withhold the infor- 
mation and papers in the public interest, and they will not interfere 
with the exercise of that discretion.” 

These sweeping propositions are not sustained by the argument 
made in this memorandum. ‘The second proposition is not consistent 
with some of the cases cited above. The first proposition is not 
supported by the record of early Presidential precedents on which 
it rests. 

THE HISTORICAL PERSPECTIVE 


The historical background for this sweeping claim of absolute 
privilege first appeared in the Federal Bar Journal of April 1949, in 
an article by Herman Wolkinson, entitled ‘“‘Demands of Congressional 
Committees for Executive Papers.” It is the source document for 
the statement which the Department of Justice submitted in 1954, 
accompanying President Eisenhower’s letter to the Secretary of 
Defense of May 17, 1954. It has been drawn upon for the somewhat 
enlarged memorandum which Attorney General Rogers submitted to 
the House Committee on Government Operations and to the Senate 
Subcommittee on Constitutional Rights. The Wolkinson article con- 
cluded with the statement: 

“In the great conflicts which have arisen, in the administrations of 
Washington, Jackson, Tyler, Cleveland, Theodore Roosevelt, and 
Herbert Hoover, the Executive has always prevailed.” 

This contention is simply not supportable even on the basis of the 
historical episodes to which Mr. Wolkinson alludes and which the 
Department of Justice has incorporated in its memorandum. Space 
does not permit or time allow the examination of all these historical 
incidents but it is worthwhile to examine at least the early episodes 
which were of such importance as precedents and on which the Wolkin- 
son article and the Justice Department memoranda lay such stress. 
The memorandum of 1954-is the source of the quotations used in this 
effort to refresh historical perspective. 


THE ST. CLAIR EPISODE 


As the memorandum states, in March 1792, the House of Repre- 
sentatives passed the following resolution: ‘Resolved, That a commit- 
tee be appointed to inquire into the causes of the failure of the late 
expedition under me General St. Clair, and that the said committee 


be empowered to call for such persons, papers, and records as may be 
necessary to assist their inquiries.”’ 

This resolution related to the disaster encountered by General St. 
Clair’s force of 1,400 men on November 3, 1791, when it was surprised 
by an Indian attack near a Miami settlement, in which 900 men were 
lost and the command driven back in disorder. 

Before establishing the congressional committee of inquiry, the 
House had debated a resolution calling upon the President to under- 
take such an inquiry but had decided against this course. 

Says the Attorney General’s memorandum: 

«“* * * when the committee was bold enough to ask the President 
for the papers pertaining to the General St. Clair campaign, President 
Washington called a meeting of his Cabinet.” 
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A description of this meeting (there were really two meetings) is 
taken from Jefferson’s notes, which repeat this conclusion of the 
Cabinet: 

“First, that the House was an inquest, and therefore might institute 
inquiries. Second, that it might call for papers generally. Third, 
that the Executive ought to communicate such papers as the public 
good would permit, and ought to refuse those, the disclosure of which 
would injure the public; consequently were to exercise a discretion. 
Fourth, that neither the committee nor the House had a right to call 
on the head of a department, who and whose papers were under the 
President alone; but that the committee should instruct their chair- 
man to move the House to address the President.” 

This account of the Cabinet’s conclusion was obtained from Thomas 
Jefferson’s writings, but it is not a full account. Thomas Jefferson, 
in relating the episode, in addition to the matter reported above, said: 

“Hamilton agreed with us in all these points except as to the power 
of the House to call on the heads of departments. He observed that 
as to his department, the act constituting it had made it subject to 
Congress in some points, but he thought himself not so far subject 
as to be obliged to produce all the papers they might call for. They 
might demand secrets of a very mischievous nature. (Here I thought 
he began to fear they would go on to examining how far their own 
members and other persons in the Government had been dabbling in 
stocks, banks, etc., and that he probably would choose in this case 
to deny their power; and, in short, he endeavored to place himself 
subject to the House, when the Executive should propose what he 
did not like, and subject to the Executive when the House should 
propose anything disagreeable.) * * * Finally agreed, to speak sep- 
arately to the members of the committee, and bring them by persuasion 
into the right channel. It was agreed in this case, that there was not 
a paper which might not be properly produced; that if they should 
desire it, a clerk should attend with the originals to be verified by 
themselves.” 

As related in Freeman’s biography of Washington (vol. VI, p. 339): 

“The copies of St. Clair’s reports, covered i this message were 
sent precisely as received, and when published, they were complete. 
Not even the ugliest line on the flight of the beaten troops was elim- 
inated. Washington had learned long previously the protective value 
of candor in dealing with the American people and he knew that one 
reason for their trust in him was their belief he would tell them the 
whole truth.” 

In the light of this more complete account of this episode, can it 
possibly be argued that it sustains the Justice Department position, 
or that it supports Wolkinson’s statement that the Executive has 
always prevailed? 

The House demanded the papers. The Cabinet agreed that the 
House might institute inquiries. It thought it might call for papers. 
It thought the President should exercise discretion, but in this case 
decided to make all the papers available. It felt the House inquiry 
should have been directed to the President and not his department 
heads, but all the papers were nonetheless produced. 

The House, of course, could not control the expression of the views 
of the President or the Cabinet, but, in this case, it got what it asked 
for, without any reservation whatsoever. 
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If this case is a precedent for anything, it is a precedent to show 
that the first President was in favor of disclosure, as a principle of 
government, and as a constitutional matter, except in some possible 
instances which might later arise, but which in this affair did not 
exist. 

JAY TREATY 


The second historical episode that is cited is that involving the 
request of the House of Representatives for the instructions and 
papers furnished our Ambassadors who negotiated the Jay Treaty. 

This no more sustains the claim to sweeping powers of nondisclosure 
than the first episode. Here, President Washington refused the papers 
on the sound and specific constitutional ground that the Senate and 
not the House was entrusted with authority to advise and consent on 
the making of treaties. It was because he did not acknowledge that 
the House was involved in the treatymaking power that he denied the 
requested papers. This is made plain in the quotations from the 
President’s message by the Department of Justice. 

The issue involved appears with greater clarity as a result of a sub- 
sequent situation involving diplomatic papers in which President 
John Adams did respond to a House resolution under conditions that 
made the House request constitutional. 

On Monday, April 2, 1798, the House called up the following 
resolution: 

“Resolved, That the President of the United States be requested to 
communicate to this House, the instructions to, and despatches from 
the Envoys Extraordinary of the United States to the French Re- 
public, mentioned in the Message of the 19th instant’ [which reported 
the failure of the negotiations with France] (‘‘History of Congress,”’ 
5th Cong., vol. II, p. 1370). 

It was then proposed to add the following amendment: “excepting 
such parts of said papers as any existing negotiation may render 
improper to be disclosed.” 

Then Mr. Nicholas said he “did not think it would be right in the 
present situation of things—when we are told by the President that 
the negotiation with the French Republic is at an end, and that there 
is no chance of an accommodation taking place between the two coun- 
tries—to agree to any exception of this kind. Called upon to act in 
this desperate state of things, he thought it would not be right for 
any part of the papers which had led to it to be withheld from Con- 
gress. The President having thought fit to declare that all negotia- 
tion is at an end, that he is without hope of an accommodation, it 
could not be thought proper that the Legislature should be called 
upon to act upon less information than that upon which the President 
himself had acted. He though the Constitution must have intended 
this when it placed the power of declaring war in their hands; to 
suppose the contrary, would be to suppose an absurdity.” 

The author of the amendment wished to withdraw it rather than 
have a vote on it (that seemed likely to be unfavorable) and in so 
doing stated that he thought the President had the constitutional 
power to withhold such parts of the papers as he felt it improper to 
communicate. 

Mr. Harper said, “the present call for papers stood upon a very 
different ground from that made when the British treaty was under 
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consideration; the objections, of course, against that call would not 
apply in the present case, as the papers now called for were wanted 
to throw light upon a subject confessedly within the constitutional 
powers of the House. He therefore held the call not only to be con- 
stitutional but expedient. Nor could he see any ground for the 
amendment: if the House had a constitutional right to ask for infor- 
mation, they had a right to ask for the whole information, and the 
President would judge how far he could with propriety comply with 
the call. But since the House did not know that the communication 
of any of these papers would be improper, the whole ought to be called 
for; and, if the President should think it proper to retain a part, he 
would doubtless give sufficient reasons to the House for doing so. On 
a former occasion when it was moved to modify the resolution calling 
for papers in the way now proposed, the motion was rejected, because 
it went to alter the salaelila contended for; and he believed the same 
reason would lead to a rejection of the present motion” (“History of 
Congress,” Apr. 2, 1798, p. 1369). 

The amendment was then defeated and the resolution itself adopted, 
by a vote of 65 to 27. 

On April 3 the President sent a message to Congress stating: 

“In compliance with the request of the House of Representatives 
expressed in their resolution of the 2d of this month, I transmit to 
both Houses the instructions to and despatches from the Envoys 
Extraordinary of the United States to the French Republic, which 
were mentioned in my Message of the 10th of March last, omitting 
only some names, and a few expressions descriptive of the persons.” 

What now of the allegation that “the Executive has always 
prevailed’’? 

Here is a perfect illustration of the limits of executive privilege, of 
the difference between a request that was unconstitutional because it 
exceeded the powers of the House, and one that was constitutional 
because it was within the powers of the House. There is, as well, 
an illustration of the readiness of the House to accept the sound 
reasons of the Executive for withholding the names that went down 
in history as participants in the XYZ affair. 

It is not to be overlooked that the disclosure of the instructions to 
our ambassadors in the matter of the Jay Treaty would have divulged 
to a hostile House that the embassy had achieved few of the things 
it was instructed to obtain. And it is not to be forgotten that Adams 
dealt the House Republicans a sharp political rebuff by the XYZ 
disclosures. 

PRESIDENT JEFFERSON’S ADMINISTRATION 


The House of Representatives’ demand upon Thomas Jefferson for 
the papers in the Burr case is next cited. It is not easy to discover 
what this episode proves about executive prerogative. In making its 
request, the House asked for no papers “such as he may deem the 
public welfare to require not to be disclosed.” 

Even though the resolution itself exempted papers the President 
thought should not be disclosed, Jefferson felt obliged to explain the 
nature of the papers that he did not convey, that is, matter “chiefly 
in the form of letters, often containing such a mixture of rumors, 
conjectures, and suspicions as renders it difficult to sift out the real 
facts and unadvisable to hazard more than general outlines, 
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strengthened by concurrent information or the particular credibility 
of the relator. In this state of the evidence, delivered sometimes, 
too, under the restrictions of private confidence, neither safety nor 
justice will permit the exposing names, except that of the principal 
actor, whose guilt is placed beyond question.” 

The House invited the President to withhold everything that he 
thought the public welfare required not to be disclosed. He complied 
with its request, and exceeded it because he was not content to exercise 
an outright discretion without full explanation of what he withheld and 
why he withheld it. 

What does this prove? Is this another of the situations in which 
the Executive has unvaryingly prevailed? When the President does 
not disclose papers he was not asked to divulge, does this shed much 
light on his right to the sort of privilege the Justice Department 
memorandum claims for the office? ‘ 

It should be noted at this point, that the Burr trial is often cited as 
an example of Executive refusal to comply with a subpena duces 
tecum. In his remarks during the Burr trial, Chief Justice John 
Marshall had indicated that he would require the attendance of the 
President and asserted the power of the Court to compel his attend- 
ance. But when the writ was drawn up, it contained this statement: 

“The transmission to the Clerk of this Court of the original letter of 
General Wilkinson, and of copies duly authenticated of the other 
papers and documents described in the annexed process, will be 
admitted as sufficient observance of the process, without the personal 
attendance of any or either of the persons named.” 

“Thus Marshall did not issue the challenge to the President which 
he had indicated in Court that he would issue, and consequently 
historians have been misled into believing that Jefferson defied the 
order of the Chief Justice’ (The Burr Conspiracy, Abernethy, p. 238). 

The Burr trial did produce, in the oral remarks of the Chief Justice, 
& sweeping assertion of judicial power and in the statements of Thomas 
Jefferson, equally sweeping allegations of executive immunity to judi- 
cial process, but it was a debate, not a legal collision. 


THE JACKSON EPISODE 


The Attorney General’s memorandum next cites a case in the 
Jackson administration. The example cited—that of an investigation 
of a Jackson appointee accused of land frauds—undoubtedly is to the 
point but it probably is not one that any modern President, in the 
same circumstances, would follow. 

There is a curious twist in this episode. One of Jackson’s reasons 
for refusing the information was that the Senate was investigating 
the matter in secret sessions under circumstances that would deprive 
the accused of one of his basic rights—‘‘that of public investigation 
in the presence of his accusers and of the witnesses against him.” 
Executive secrecy was thus invoked in response to Senate secrecy. 

President Jackson’s disputes over yielding information to Congress 
were frequent. 

In the light of his refusal to yield land fraud papers (noted in the 
Department of Justice summary), it is remarkable that in his cele- 
brated “protest’’ of a Senate censure resolution in 1834, he said: 

“Cases may occur in the course of its legislative or executive pro- 
ceedings in which it may be indispensable to the proper exercise of its 
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powers that it should inquire and decide upon the conduct of the 
President or other public officers, and in every case its constitutional 
right to do so is cheerfully conceded.” 

Jackson refused to comply with Senate and House requests on 
many occasions. 

On December 12, 1833, he refused a Senate request for copies of a 
statement he was alleged to have made to the heads of his executive 
departments. 

On January 6, 1835, he rejected a House request for communica- 
tions over the northeastern boundary dispute, settlement of which 
was then “in progress.”’ 

Against these examples of President Jackson’s flat refusal to convey 
requested papers, there also must be set his repeated, if sometimes 
reluctant, acquiescence to the demands of Congress. These affirma- 
tive responses were very numerous. 

On January 7, 1834, he sent the House a copy of a contract for the 
construction of a bridge across the Potomac, together with all the 
information the Secretary of the Treasury “is now able to communi- 
cate’’ on the subject. 

On February 12, 1834, complying with a House resolution, he 
transmitted to the House a list of presents received from foreign 
governments by officers of the United States, on deposit in the State 
Department. 

On March 8, 1834, responding to a House resolution, he sent up 
instructions and other papers in connection with trade with Cuba and 
Puerto Rico. 

On March 20, 1834, in response to a Senate resolution, he sent up 
copy of instructions given the United States Minister to Great Britain 
and of correspondence between the Minister and the British Govern- 
ment on the condemnation of the ship Olive Branch. 

On June 18, 1834, Jackson angrily replied to a Senate resolution 
asking for the first “official communication which was made to 
Andrew Stevenson of the intention of the President to nominate him 
as Minister Plenipotentiary to England and Ireland.” He said com- 
pliance might be deemed an admission of Senate right to confidential 
correspondence of this description and that he did not acknowledge 
such a right. But, he added, “to avoid misrepresentation I hereunth 
transmit a copy of the paper in question, which was the only communica- 
tion made to Mr. Stevenson on the subject.” 

On January 13, 1835, Jackson sent to the House ‘‘copies of every 
circular or letter of instruction emanating from the Treasury or War 
Department since the 30th day of June last, and addressed to either 
the receiving or disbursing officers stationed in States wherein land 
offices are established.” ‘This was in response to a House resolution. 

On the same day, Jackson angrily reproached the Senate for a 
resolution demanding a copy of any report made to him by any director 
of the Bank of the United States with reference to certain notes and 
bills of exchange. He thought the request improper. However, he 
said, ‘for the purpose of preventing misapprehension and injustice, I 
think it proper to communicate herewith a copy of the only report made to 
me by any director or directors.” 

There were further affirmative responses to congressional requests 
for various information on these 1836 dates: February 9, 10, 15, 18, 
and 29, April 8, May 14, 26, and 27, and July 1. 
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It is thus not accurate to say of even the Jackson administration 
that “the President always prevailed.” 


THE TYLER CASE 


President Tyler’s message to Congress on the Cherokee Indian 
matter is cited next in the Department of Justice memorandum. 
And the message should have a place in any collection of comment on 
executive prerogative. 

The House of Representatives had called upon the President for 
reports made to the Department of War by Lieutenant Colonel 
Hitchcock in the investigation of affairs of the Cherokee Indians, 
together with all information about frauds he was to investigate, and 
also all the facts in possession of the Executive. 

The House was not content with the partial information given it 
and at its next session renewed its request in more sweeping terms. 

The most. pertinent paragraph of Tyler’s eloquent argument states: 

“If by the assertion of this claim of right to call upon the Executive 
for all the information in its possession relating to any subject of the 
deliberation of the House, and within the sphere of its legitimate 
powers, it is intended to assert also that the Executive is bound to 
comply with such call without the authority to exercise any discretion 
on its part in reference to the nature of the information required or to 
the interests of the country or of individuals to be affected by such 
compliance, then do I feel bound, in the discharge of the high duty 
imposed upon me ‘to preserve, protect, and defend the Constitution 
of the United States,’ to declare in the most respectful manner my 
dissent from such a proposition” (‘‘Message and Papers of the Presi- 
dent,” vol. IV, p. 222). 

The able message of President Tyler is not an assertion of an 
“uncontrolled discretion” or unlimited right to withhold. With great 
care it enumerates some of the particular situations in which matters 
must be kept confidential: pending law enforcement investigations, 
incomplete inquiries before See truth or falsity has been ascertained, 
all papers “merely” because they concern matters about which the 
House is deliberating. He challenges this as the sole test of avail- 
ability (and who wouldn’t). He thinks “certain communications and 
papers are privileged” and that “the general authority to compel 
testimony must give way in certain cases to the paramount rights of 
individuals and the Government.” 

This is a strong and an able argument for executive prerogative 
“in certain cases” and an effective presentation of the claim of dis- 
cretionary power. 

However, the Department of Justice memorandum refers not only 
to the message but to “President Tyler’s refusal to communicate to 
the House of Representatives the reports relative to the affairs of 
the Cherokee Indians and to the frauds which were alleged to have 
been practiced upon them.”’ 

As a matter of fact, while making a statement of principle, President 
Tyler, nevertheless, did give the House what it asked for. In the 
very message discussed, he said: 

“T have thought proper to direct that the report of Lieutenant 
Colonel Hitchcock concerning the frauds which he was charged to 
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investigate be transmitted to the House of Representatives, and it 
accordingly accompanies this message.”’ 

Tyler said he did this to “avoid even the appearance of a desire to 
screen any, and also to prevent the exaggerated estimate of the im- 
portance of the information which is likely to be made from the mere 
fact of its being withheld.” 

He sent along all the facts about the Cherokees except some cor- 
respondence ‘‘not supposed to be within the intent of the resolution.” 

He assured the House that “‘all the papers in the War Office or its 
bureaus known or supposed to have any relation to the alleged frauds 
which Lieutenant Colonel Hitchcock was charged to investigate are 
herewith transmitted” (ibid., p. 225). 

How does this comport with Mr. Wolkinson’s statement that “‘in 
the great conflicts which have arisen, in the administrations of Wash- 
ington, Jackson, Tyler, Cleveland, Theodore Roosevelt, and Herbert 
Hoover, the Executiwe has always prevailed’’? 

In most of Mr. Wolkinson’s examples, the Congress prevailed, and 
got precisely what it sought to get. In the case of the Jay Treaty, 
the President prevailed, but not on the broad ground of executive pre- 
rogative but on the solid ground that the House lacked constitutional 
authority to advise and consent on treaties. The Jackson episode, 
of all those prior to the Buchanan administration, seems to be the 
only instance in which it might be said that “the Executive prevailed” 
in an assertion of absolute, unqualified discretionary right to withhold. 

Some of the other and later examples ought to be explored under 
circumstances in which time and space permit. Certainly, the 
examples prior to the Civil War period, in the Department of Justice’s 
own memorandum, in the light of history, do not support either the 
conclusion of Mr. Wolkinson who first compiled this information or 
the broad assertions of the Justice Department. Historical fact 
simply is overwhelmingly at war with the law as the Attorney Generals 
prefer to view it. 

Pertinent and interesting as later cases may be, the early cases here 
examined arose during the years when the Government was taking 
shape and no subsequent examples could shed more light on the 
nature of this separation of powers. 


CONCLUSION 


The withholding of information by executive agencies of the Federal 
Government, over the generations, has steadily increased until now 
it threatens to deprive citizens of the knowledge essential to self- 
government and indispensable to a determination by the people of 
the adequacy of policy and the fidelity of individual public servants. 

The means of reestablishing the right to know about executive 
agencies are readily at hand and involve changes consonant with 
constitutional principles and sound public policy, including: 

(1) Adoption by the executive departments and agencies of a 
philosophy and theory of executive privilege that acknowledges the 
presumption in favor of disclosure inherent in all self-governing socie- 
ties and made explicit in our own system by the first amendment and 
its assurance of the citizen’s right to ‘acquire’ and to disseminate 
information, without abandoning the premise that there resides in the 
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executive the right and duty to respect other constitutional provisions, 
specific statutory enactments, international practice, and individual 
rights which, on occasion, require nondisclosure and oblige Congress 
and the courts alike to acquiesce in executive discretion asserted 
under these exceptional circumstances. 

(2) Amendment of 5 U.S.C. 22 so as to make it clear that Congress 
has not intended to sanction all withholding by executive depart- 
ments, without limit, definition, or restriction, and so as to restore a 
situation in which nondisclosure must be supported by express and 
specific limitations on the right to know under standards that thereby 
permit judicial review. (Accomplished since this article was pre- 
pared.) 

(3) Amendment of the Administrative Procedure Act so as to 
assert the right of citizens as well as that of litigants and their clients 
to information involved. 

(4) Congressional review of the more than 60 express statutory 
provisions providing for specific nondisclosure with a view to their 
curtailment where they seem to impose unnecessary secrecy or their 
expansion where security seems to require more explicit protection. 

(5) Congressional reexamination of disclosure statutes that ex- 
pressly require release of information with the object of expanding 
and more clearly defining such areas. 

* * * * * * * 


The limits separating the powers of one branch of our Government 
from another no doubt always will resist precise legal definition. The 
prerogative by Congress, the Executive, and the courts are not matters 
of law alone, but are often altered by fluctuating political power. 
Many of these issues will remain unsettled because the means of 
settlement available to all branches would involve contests too painful 
to be borne. There will be in the future, as there have been in the 
past, assertions of right by one branch, which the other branches 
neither contest over nor acquiesce in and it always will be unsafe to 
judge as settled law contentions that have been met with silence by 
two out of three of the grand departments. So must the extreme 
statements of executive prerogative be regarded. And so must the 
most extreme statements of congressional power be viewed. 

The public’s access to information, too, will depend in the end not 
only upon the Constitution and the laws, but upon the climate of 
opinion and the genius of public institutions and the play of political 
forces. Perhaps it really will be these political forces that, in the 
end, will be the most effective in determining the extent to which doors 
of executive departments now shut and fastened against the inquiry of 
citizens will be opened to them. 





AVAILABILITY OF INFORMATION 


Exurisir III 


CompTrRoLLER GENERAL OF THE UNITED SraTEs, 
Washington, February 3, 1959. 
B-133130 
B-134192 


Hon. Jonun E. Moss, 


Chairman, Special Government Information Subcommittee, Committee 
on Government Operations, House of Representatives. 


Dear Mr. Cuarrman: This is in reference to request of Mr. Paul 
Southwick, staff member, relative to our report, “GAO Access to 
Inspection Reports of the Department of the Army Inspector General.” 
which was submitted to your subcommittee on November 20, 1958.'* 
We were requested to confirm whether we had access to the conclusions 
and recommendations contained in the five inspection reports appear- 
ing on page 5 of our report. 

e have determined that our auditors did have access to the con- 
clusions and recommendations contained in these inspection reports. 
Sincerely yours, 
JosEePH CAMPBELL, 
Comptroller General of the United States. 


Exuisit IV 
MEMORANDUM OF Law 


CASES INVOLVING ATTEMPTS TO CONTRAVENE, MODIFY, OR AMEND 
STATUTES BY EXECUTIVE ACTION ! 


This memorandum of law discusses the chief legal issue relative to the 
controversy which has arisen concerning the right of access by the 
Comptroller General to an Air Force Inspector General’s report en- 
titled ‘Survey of Management of the Ballistic Missile Program.” 
The fundamental legal questions involve whether the Secretary of 
Defense may promulgate and publish a directive which, by its terms, 
is binding on all employees of the Department? if the directive— 

(1) was issued without statutory authority; 

(2) before issuance, was objected to in writing by an independ- 
ent officer of the Government, the Comptroller General; and 

(3) has the effect of contravening and modifying a statute 
enacted by Congress, thus preventing the Comptroller General 
from fulfilling his statutory cenianaietiang and duties. 

The Department of Defense and its component agencies are of 
statutory origin and in no way can the Department be considered 
to be of constitutional origin. The Constitution states that Congress 
shall have the power “To raise and support Armies * * * To provide 
and maintain a Navy; To make Rules for the Government and Regula- 
tion of the land and naval Forces.” * Hence, the Secretary of De- 

is Hearings, p. 3886. 

1 This memorandum supplements memorandums entitled ‘‘Right of the Comptroller General to Access 
to a Report of the Inspector General of the Air Force Entitled ‘Survey of Management of the Ballistic 
Missiles Program’ ’’ and “‘Right of Access by the Comptroller General (An Agent of the Congress) to an 
Air Force Inspector General’s Report Entitled ‘Survey of Management of the Ballistic Missile Program,’ ” 
hearings, pt. 16, exhibits [V-A and IV-D, pp. 3753 and 3764. 


2 Ibid. at p. 3799. 
3 Constitution of the United States, art. I, sec. 8. 
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fense’s only powers flow from statutes and delegations of authority 
contained therein. The Congress has delegated authority to the 
Secretary of Defense‘and the Secretaries of the military services to 
prescribe “rules and regulations.’”’* Only Congress has the authority 
to amend or modify a statute and can delegate that authority to the 
President or officers of the executive branch only by legislative action. 

There have been numerous attempts on the part of the President 
and officers of the executive branch to contravene, modify, and amend 
duly enacted statutes by proclamation, executive order, or rules and 
regulations—just as the Department of Defense in its directive is 
attempting to contravene and modify a statute. The following cases 
were submitted by the Special Subcommittee on Government Informa- 
tion to the General Accounting Office and were summarized by James 
Masterson, GAO attorney: 


I. Cases involving attempts by executive officials with statutory authority 
to promulgate rules and regulations for the conduct of their offices 
to use such rules and regulations to contravene, modify, or amend 
statutes 


Gilchrist et al. v. Collector of Charleston (10 F. Cas. 355, No. 5,420) 

Case involved a writ of mandamus against a customs inspector at 
the Charleston, S.C., port. 

The ship Resourse arrived in the Charleston port at a time when a 
lengthy stay could result in the destruction of its bottom by worms 
which infested that harbor during the summer months. An embargo 
that would detain the ship was in effect and an attempt was made to 
secure cargo which would justify the ship sailing to a more northern 
port (Baltimore) where the worms would not be a danger. A cargo 
of cotton was obtained. The ship needed ballast to enable safe 
navigation so it was agreed that it would take on 140 barrels of rice, 
freight free, to enable it to make its northern voyage. The customs 
inspector refused debarkation papers on the suspicion that the rice 
transport was an attempt to circumvent the law. Mandamus was 
sought,and granted. The act under which detention was sought was 
to prevent a sailing to one American port under the subterfuge of 
sailing to another. Here the inspector knew and believed that 
Baltimore was the port of destination. The instruction of the 
President which allowed detention for some other purpose was of no 
effect. The court said, ‘All instructions from the Executive which 
are not supported by law are illegal, and no inferior officer is bound to 
obey them.”’ The Treasury Department instruction was to detain 
(1) if the cargo of a ship was for a port where the cargo was not needed 
for consumption and (2) for a port that usually exports that article. 
This instruction did not follow the law and therefore lacked authority 
of law. 

McElrath v. United States (102 U.S. 426) 

After allegedly going a.w.o.l. McElrath, a Marine Corps lieutenant, 
tendered his resignation. The Secretary of the Navy refused to accept 
the resignation and McElrath was dismissed. The President nomi- 
nated one Haycock to vice McElrath. Haycock was appointed by 
and with the consent of the Senate. Thereafter, McElrath obtained 


* Hearings, pt. 11, pp. 2588-2589, 
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a letter from his commanding officer saying he was not a.w.o.l. but 
was granted permission to leave his ship. The Secretary of the Navy 
revoked the dismissal and accepted the resignation as of the date of 
McElrath’s appeal. Suit was for the pay for the intervening period; 
i.e., from the dismissal to the accepted resignation. 

The court did not allow payment for the intervening period. It 
was held that at the date the Senate approved the Haycock appoint- 
ment the allowed number of Marine lieutenants was complete and 
that the attempted subsequent restoration and acceptance of resig- 
nation of McElrath by the Secretary of the Navy was of no effect. 


Muir v. Louisville and Nashville R.R. Co., 247 F. 888 


This was an action in tort against the L.&N. by the administrators 
of the estates of persons killed in a train accident. The railroads 
had been seized by the United States, so one of the defenses was that 
the United States must be a party to the action and, as the United 
States had not consented to suit, the action could not lie. 

The court in its opinion stated that while Congress may authorize 
heads of executive departments or other officials to make regulations 
within certain limits— and when made within those limits such regula- 
tions have the force and effect of law—the delegation of authority 
to make regulatory orders gives no power to add to, take from, or 
modify the limitations prescribed by Congress. As the act only au- 
thorized the President to take possession of and assume control of 
the transportation system through the Secretary of War and made 
no provision for a Presidential proclamation providing an elaborate 
scheme of control, such proclamation had no force as law. 


Panama Refining Co. v. Ryan (293 U.S. 388) 

Suit was brought by the owners of oil refining companies to re- 
strain Federal officials from enforcing a regulation prescribed by the 
Secretary of the Interior under the National Industrial Recovery Act. 

The act established no guide for the President for his use in issuing 
his Executive orders. The court said that this was an unauthorized 
delegation of legislative power to the President. Therefore, the 
Executive order and regulations under it did not have constitutional 
authority. 


United States v. Ashley Bread Co. (59 F. Supp. 671) 

A statute provided that the power of allocation shall be exercised 
‘in such manner, upon such conditions and to such extent as he [the 
President] shall deem necessary or appropriate in the public interest 
and to promote the national defense.”’ 

A regulation was issued pursuant to this statute which provided 
that no bakery products could be ‘‘resumed” by a bakery. An in- 
formation was issued stating that the defendant “did * * * willfully 
resume possession of * * * bread previously manufactured by the 
said defendant.” 

The court held that this regulation was beyond the authority of 
the War Food Administrator to establish and therefore was invalid. 


United States ex rel. Hirshberg v. Cooke (336 U.S. 210) 


A sailor was in a Japanese prison camp and was detailed to work 
fellow prisoners. He was discharged from the Navy and then re- 
enlisted. About a year after his reenlistment he was charged in a 
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court-martial proceeding with the maltreatment of two fellow 
prisoners. 

The court held that when the enlistment in which the alleged wrong 
was done terminated all military control over his action ended. The 
Navy could not reopen the case in a subsequent enlistment, it being 
generally the law that a court-martial proceeding will not lie against 
a person discharged from the service. The Army and Navy regula- 
tions on this matter differed, although their statutes were substantially 
the same. The court said that Congress had not intended to allow 
the various military units to make their own rules in regard to this 
matter. The Congress must set the standards. 


IT. Cases: involving attempts by the President or other executive officers 
to contravene, modify, or amend statutes by proclamation, executive 
order, directive, or rules and regulations 


Little et al. v. Barreme (2 Cranch 169) 


Case involved an award of damages to the owner of a Danish ship 
after it had been captured by two ships of the United States. 

The capture was made because it was assumed that the Danish 
vessel was proceeding in a manner in conflict with the act of Febru- 
ary 9, 1799 (an act for the suspension of all intercourse between 
France and the United States). 

The court held that a commander of a ship of war of the United 
States in obeying his instructions from the President acts at his own 
peril and if those instructions are not strictly warranted by law, he 
is answerable in damages to any person injured by their execution. 
The act did not authorize the seizure upon the high seas of any vessel 
from a French port; it provided for the seizure of vessels of the United 
States ““* * * bownd or sailing to any port or place within the French 
Republic, or her dependencies.”” Therefore, the orders of the Presi- 
dent could not justify a seizure of a ship coming from a French port 
upon suspicion of a violation of the ‘“‘nonintercourse legislation.” 


Gelston et al. v. Hoyt (3 Wheat. 246) 


Suit of an alleged trespass for taking and carrying away the ship 
American Eagle. 

The defense to the action was that this ship was attempted to be 
armed for employment in the service of a foreign state, that it was 
being outfitted for the service of the Petion forces of St. Domingo 
against the Christophe forces of St. Domingo and that the seizure was 
pursuant to Presidental direction. 

The act complained of was an actual seizure of the vessel. The 
court said that the seventh section of the act of 1794 (ch. 50), was not 
intended to apply, except to cases where a seizure or detention could 
not be enforced L the ordinary civil power, and it was necessary in 
the President’s opinion to employ naval or military power. The 
court went on to say that it could not have been the intention of 
Congress that such a power should be allowed as a shield to the seizin 
party, in cases where that seizure might be made by the ordinary civil 
means. 
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Ex parte Milligan (4 Wall. 2) 


This is the famous habeas corpus case arising from an action of a 
wes tribunal against a citizen of the United States during the Civil 

ar. 

Milligan was a citizen and resident of Indiana. He was tried and 
convicted by a military board under the auspices of martial law. The 
argument was made by the Government that the President had judged 
that, under the circumstances, a military tribunal alone could safely 
act. 

The court held for Milligan because Congress had not specified for a 
military trial where civil courts were functioning and the lack of trial 
by jury was, in Milligan’s case, unconstitutional. 

Blake v. United States (103 U.S. 227) 

Statute provided for appointment of officers of the Army—‘“by and 
with the consent of the Senate.” 

An Army chaplain submitted a letter which was construed as a 
resignation. The resignation was accepted by the President. Later 
it developed that the chaplain was not of sound mind when the resig- 
nation was submitted. The President attempted to reinstate after 
the resignation by an Executive order. The court said, ‘He was 
not entitled to pay as post chaplain from the date his successor took 
rank. Having ceased to be an officer in the Army, he could not 
become a post chaplain except under a new appointment, which by 
law had to be ‘by and with the advice and consent of the Senate.’ ”’ 


In re Schuster et al. (192 N.Y.S. 357) 


A statute provided that only the President could authorize the 
naturalization of alien enemies. 

The statute provided for the investigation and recommendation to 
the President by the Department of Justice. The President tried, by 
Executive order, to delegate his personal supervision of applications 
to the Justice Department. 

The court held that the act provided for the personal determination 
by the President, in each case, of whether an alien enemy shall be 
excepted from a certain classification, which power is clearly of a 
judicial character and the execution of which cannot be delegated. 


United States v. Western Union Tg. Co., (272 F. 311, affirmed 272 F. 
893; 260 U.S. 754) 

Western Union had entered into a contract with a British firm to 
make a connection with a submarine cable off Cuba. The Federal 
Government by Executive action refused to allow Western Union to 
go beyond the 3-mile limit. The court said that the President is 
without constitutional power, in the absence of authority from the 
legislature, to prohibit the landing of a cable from a foreign country 
on the coast of the United States or otherwise connect with its internal 
system. While conceding that the Congress had, by long acquies- 
cence, impliedly given authority to the Executive to prevent such a 
landing by a foreign corporation, the court said that authority does 
not extend to a domestic corporation which had a Federal franchise 
under the Post Roads Act and which for many years had operated 
cables between Florida and Cuba constructed by the express provision 
of the act and over which Congress had at various times exercised its 
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authority directly and through the Interstate Commerce Commission, 
in regulating rates over both its internal lines and its cable connections. 


Hood Rubber Co. v. Davis (151 N.E. 119) 


Case held that since the Lever Act conferred upon the President 
powers to regulate the prices and the distribution of coal as a war 
measure, an Executive order, that was in no way connected with war 
but restored a suspended order of the Fuel Administration of January 
1918 regulating contracts for coal, was beyond the powers conferred. 


Johnson v. Keating ex rel. Tarantino (17 F. 2d 50) 


An immigration case of an alien returning to the United States from 
Italy. He was excluded upon his return. The court held that the 
power given the President by the War Act to impose by proclamation 
additional restrictions on the departure of persons from and entry 
into the United States continued in effect ‘“‘until otherwise provided 
by law,” and those powers were terminated as to immigrants by a 
subsequent act which carefully revised the immigration laws. 


United States ex rel. Swyston v. McCandless (24 F. 2d 211, 33 F. 2d 882) 


An alien was ordered to be deported because his visa had not been 
properly signed by an official. The court held that the alien had 
been in the United States for more than 3 years and under the statute 
could not be deported. A proclamation of the Chief Executive 
required a visa and proclaimed deportation as the consequence of a 
failure to comply with that requirement. However, the act under 
which the President issued that proclamation had not been kept in 
force as to the authority to deport so the order of deportation was 
not lawful. 


United States v. Pan-American Petroleum Co. (55 F. 2d 753, 287 U.S. 
612) 

Case involved the Teapot Dome scandal. That part of the court’s 
ruling that is akin to the problem at hand in the other cases digested 
here is the court’s upholding a lower court ruling that the Executive 
order of May 31, 1921, attempting to transfer the administration of 
the naval petroleum reserves from the Secretary of the Navy to the 
Secretary of the Interior, was invalid in view of the act of June 4, 1920, 
which directed the Secretary of the Navy to take possession of all 
properties within naval petroleum reserve which are or may become 
subject to the control and use by the United States for naval purposes. 


Zeiss v. United States (23 C.C.P.A. 7 (U.S. Court of Customs and 
Patent Appeals) ) 


When Tariff Commission did not confine its investigation to the 
differences in the cost of production of foreign and similar domestic 
optical instruments of the class or type used by the Armed Forces as 
stated in its public notice, but went further and included the differ- 
ences in costs of production of instruments suitable for use by the 
Armed Forces, its findings were without authority of law. Also, the 
proclamation of the President containing no finding that the bi- 
noculars were of a class of type used by the Armed Forces, was without 
authority of law because the Senate resolution under which the in- 
vestigation was made restricted the investigation to those ‘‘used by” 
the Armed Forces. 
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United States ex rel. Von Heymann v. Watkins (159 F. 2d 650) 


An alien German was brought to the United States from Costa Rica 
and interned under an act which gave the President authority to 
remove where an alien refused or ao in to depart. The court held 
that this restraint was unlawful insofar as voluntary departure was 
interfered with by the Government and the alien had not refused nor 
neglected to depart for reasons other than the forced detention by the 
authorities. 


Schechter Corporation v. United States (295 U.S. 495) 

In the Schechter case, the Congress, by the enactment of the Na- 
tional Industrial Recovery Act, delegated to the President the power 
to approve various codes of fair competition. The act provided for 
the creation by the President of administrative agencies to assist 
him, but the action of reports of such agencies were to have no sanction 
beyond the will of the President who would accept, modify, or reject 
their suggestion as he pleased. 

The court held that this act was an unconstitutional delegation of 
legislative power to the executive. 


Youngstown Sheet & Tube Co. v. Sawyer (343 U.S. 579) 


The President by Executive order directed the Simeees of Com- 
merce to seize and operate the steel mills. The order was not based 
upon any statutory authority. The Congress had provided other 
methods through the Taft-Hartley Act to handle such a need. 
we The court held that the Executive order was not issued pursuant to 
the Constitution or to a statute, and it was, therefore, of no effect. 
Moreover, in its consideration of the Taft-Hartley Act the Congress 
refused to authorize governmental seizures of property as a method of 
preventing work stoppages and settling labor disputes. 


Cole v. Young (351 US. 536) 


The 1950 act provided for the dismissal of security risks where em- 
ployees were on classified work. The President, pursuant to the act, 
by Executive order, extended it to all Government jobs. The defend- 
ant was not on classified work, and he did have veteran’s preference. 
He was restored because the standards prescribed by the Executive 
order and its application by the Secretary were not in conformity with 
the act. 


III. The following statements from Supreme Court decisions clearly 
enunciate the law with respect to the powers of the President and 
other executive officers to exercise an unexpressed constitutional 
power for the promulgation of a directive, such as the Department 
of Defense directive, which attempts to contravene, modify, or 
amend an existing statute. In the famous case of Marbury v. 
Madison, Chief Justice Marshall said: ® 


“By the Constitution of the United States, the President is invested 
with certain important political powers, in the exercise of which he is 
to use his own discretion, and is accountable only to his country in 
his political character and to his own conscience. To aid him in the 
performance of these duties, he is authorized to appoint certain officers, 
who act by his authority, and in conformity with his orders. 


51 Cranch 165. 
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“Tn such cases, their acts are his acts; and whatever opinion may be 
entertained of the manner in which Executive discretion may be 
used, still there exists, and can exist, no power to control that dis- 
cretion. The subjects are political. They respect the Nation, not 
individual rights, and being intrusted to the Executive, the decision 
of the Executive is conclusive. The application of this remark will be 
pen satin by adverting to the act of Congress for establishing the 

epartment of Foreign Affairs. This officer, as his duties were 
prescribed by that act, is to conform precisely to the will of the 
President. He is the mere organ by whom that will is communicated. 
The acts of such an officer, as an officer, can never be examinable by 
the courts. 

“But when the Legislature proceeds to impose on that officer other 
duties; when he is directed peremptorily to perform certain acts; 
when the rights of individuals are dependent on the performance of 
those acts; he is so far the officer of the law; is amenable to the laws 
for his conduct; and cannot at his discretion sport away the vested 
rights of others.” 

Again, in U.S. v. Kendall, the Supreme Court said: ® 

“The executive power is vested in a President; and as far as his 
powers are derived from the Constitution, he is beyond the reach of 
any other department, except in the mode prescribed by the Con- 
stitution through the impeaching power. But it by no means follows, 
that every officer in every branch of that department is under the 
exclusive direction of the President. Such a principle, we apprehend, 
is not, and certainly cannot be claimed by the President. 

“There are certain political duties imposed upon many officers in 
the executive department, the discharge of which is under the direc- 
tion of the President. But it would be an alarming doctrine, that 
Congress cannot impose upon any executive officer any duty they may 
think proper, which is not repugnant to any rights secured and pro- 
tected by the Constitution; and in such cases, the duty and responsi- 
bility grow out of and are subject to the control of the law, and not 
to the direction of the President.”’ 


In the present case the statements of Mr. Justice Jackson, a former 
Attorney General, in his concurring opinion in the Youngstown Steel 
Seizure decision have particular significance with respect to the power 
of the President and those who seek to claim his authority for their 
acts. After referring to himself as one “who has served as legal 
adviser to a President in time of transition and public anxiety,” ’” 
he stated: ® 

‘‘When the President takes measures incompatible with the ex- 
pressed or implied will of Congress, his power is at its lowest ebb, 
for then he can rely only upon his own constitutional powers minus 
any constitutional powers of Congress over the matter. Courts can 
sustain exclusive presidential control in such a case only by disabling 
the Congress from acting upon the subject. [Footnote omitted.] 
Presidential claim to a power at once so conclusive and preclusive 
must be scrutinized with caution, for what is at stake is the equilibrium 
established by our constitutional system.” 

¢ 12 Peters 610. 


1 Youngstown Sheet & Tube Co. et al. v. Sawyer, 343 U.S. 634. 
* Ibid. at 637, 638. 





AVAILABILITY OF INFORMATION 117 


Mr. Justice Douglas in his concurring opinion in the Youngstown 
case referred to the Constitution and stated: ° 

“Article II which vests the ‘executive Power’ in the President 
defines that power with particularity. Article II, section 2 makes the 
Chief Executive the Commander in Chief of the Army and Navy. 
But our history and tradition rebel at the thought that the grant of 
military power carries with it authority over civilian affairs. Article 
II, section 3 provides that the President shall ‘from time to time give 
to the Congress Information of the State of the Union, and recommend 
to their Consideration such Measures as he shall judge necessary 
and expedient.’ The power to recommend legislation, granted to the 
President, serves only to emphasize that it is his function to recom- 
mend and that it is the function of the Congress to legislate. Article 
II, section 3 also provides that the President ‘shall take Care that the 
Laws be faithfully executed.’ But, as Mr. Justice Black and Mr. 
Justice Frankfurter point out, the power to execute the laws starts and 
ends with the laws Congress has enacted.’”’ {Emphasis added.] 


CioncLusions oF LAW 


I. No executive officer can use his statutory authority to prescribe 
rules and regulations for the conduct of his office to issue a directive, 
rule, or regulation which contravenes, modifies, or amends a statute. 

II. No executive officer can use the alleged constitutional power of 
the President, either by expressed or assumed delegation, to issue a 
directive, rule, or regulation which contravenes, modifies, or amends 
a statute. 

III. A proclamation or Executive order issued by the President is 
invalid if it contravenes, modifies, or amends a statute. 


* Ibid. at pp. 632, 633, 





ADDITIONAL VIEWS 


Somewhat obscured in the majority’s report by interpretations of 
the Budget and Accounting Acts of 1921 and 1950, analyses of the 
responsibilities of Inspectors General, and solicitude for the problems 
of the Comptroller General, is the real point at issue—simply that of 
“executive privilege” in withholding information. 

For over 170 years, the so-called executive privilege has been a 
source of contention between the Congress and the President. At 
one end of the scale there are those who claim that the privilege is a 
myth and has no basis in the Constitution nor in law. ‘Then there are 
those who claim the privilege is inherent in the executive power which 
is vested in the President by the Constitution. 

Perhaps Chairman Moss, at least subconsciously, leans toward the 
theory of constitutional origin when he describes the claim as ‘‘a sort 
of executive fifth amendment which is increasingly used to hide 
inefficiency, mismanagement, and * * * dishonesty.” ! 

When the Moss subcommittee was created on June 9, 1955, it 
appeared as though the stage was being set for a solution to the 
problem. Since that date, the subcommittee has held hearings, the 
record of which now extends through some 3,920 printed pages. In 
November of 1958, the Moss subcommittee, in cooperation with the 
Comptroller General held hearings, the purpose of which was ‘‘to 


look into the Air Force refusal to honor the Comptroller General’s 
request for access to a survey of management of the Air Force ballistic 
missile program.’ During those hearings it was suggested that a 
judicial review of the problem be sought in order to settle the issue 
once and for all. The frame of reference in which that suggestion 
was made is indicated by the following exchange which took place 
during the hearings: 


Mr. Horrman. Mr. Chairman, it seems to me we have 
had this question up since the beginning of our Government. 
As I understand the issue here, GAO, which is the arm of 
the Congress and which we all support, wants certain infor- 
mation from the Air Force. Cannot counsel formulate the 
questions and if the Air Force does not want to answer, get 
an issue of it and bring them in, cite them for contempt, and 
get a court decision; save a lot of time? 

Mr. Moss. The chairman is making no determination in 
advance as to the next step which will be taken. 

Mr. Horrman. I gather ultimately they will sit back and 
say, ‘““No, you cannot have it.” If that is it, why not get 
to the courts as soon as we can? 

Mr. Moss. There are probably other means as well as the 
courts which might be open to the Congress to compel pro- 
duction of information of this type. Thank God, the 
framers of the Constitution gave us control over the purse 
strings and that is a very persuasive control on occasion. 


1 Speech at University of Arizona, Tucson, Ariz., Jan. 10, 1959. 
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Mr. HorrmMan. We are not going to vote against defense 
too much. 

Mr. Moss. We sometimes have a device called a rider 
that is very effective, which might be considered as a means 
of dealing with some of these problems. There are many 
ways to skin a cat. 

Mr. Horrman. We have a nuisance value, there is no 
question about that. 

Mr. Moss. That nuisance value is growing, and I am proud 
of the fact that it is. 

Mr. Horrman. That results in waste of considerable funds, 
too.? 


However, as the reader can ascertain from the majority’s report, 
there has been no followthrough on the matter and it is probable that 
the controversy will continue indefinitely. 

Perhaps the subcommittee could be more effective in dealing with 
the real issue if its able counsel was provided with legal assistants 
instead of being surrounded by publicity men. 

One begins to suspect that the chairman does not wish to kill the 
white horse of publicity which a section of the press is feeding and 
grooming. 

That the Moss subcommittee intends to continue its inquisition is 
evident from the chairman’s statement with reference to the ‘more 
than 75 specific statutory grants of authority for the control of 
information” that ‘‘we hope, as a further work of the subcommittee, 
to deal with some of these specific statutory grants, to reevaluate 
them, to determine whether they are adequate or if there is a real 
need for them,’ * and its present demand that the Navy furnish the 
Comptroller General certain withheld information. 

To my desk on January 22, 1959, came a copy of a letter from the 
Comptroller General directed to Hon. John E. Moss, chairman, 
Special Government Information Subcommittee, Committee on 
Government Operations, House of Representatives, calling attention 
to 


the refusal by the Department of the Navy to give us access 
to an internal report made in October 1957 by the Procure- 
ment Review Group of the Office of Naval Material, covering 
a study of the procurement and contracting practices of the 
Military Sea Transportation Service. The report in ques- 
tion is unclassified, it apparently having been determined by 
the Navy that it contains no information involving national 
security. 


This was followed, on February 6, 1959, by a letter from William L. 
Dawson, chairman of the Committee on Government Operations, 
directed to the Comptroller General, which reads as follows: 


I have today instructed the Government Information Sub- 
committee of the House Committee on Government Opera- 
tions to investigate fully the Navy’s refusal of information 
to the General Accounting Office. 

2 Hearings of Moss subcommittee, Nov. 12 and 13, 1958, 85th Cong., 2d sess., pt. 16—‘‘Department of 


Defense, Seventh Section (Air Force-GAO),”’ p. 3615. 
3 Congressional Record, Apr. 16, 1958, p. 5865, 
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This is the matter set forth in your letter of January 22, 
1959, to Congressman John E. Moss, to me, and to some 
other committees and subcommittees of the Congress. A 
subcommittee staff investigation of the Navy’s restriction on 
information already is underway, in preparation for possible 
public hearings before the subcommittee. 

I am sure everything possible will be done to overcome the 
repeated arrogance of Federal executive officials whose 
denials of information to the GAO flout the clear law of the 
land. 


If the chairman is really in earnest, and I assume he is, it is sug- 
gested the groundwork for a court test be laid. 

Many investigations have been made, many hearings have been 
held. On occasion, there has been some ill feeling engendered, more 
or less political heat created. 

Members of the executive departments and of the Congress have 
spent a great deal of time, but no definite rules have been established. 
Why not let the Supreme Court give us a rule to follow? 

CriareE E. Horrman. 


We concur in the foregoing views. 


Jessica McC. Wers. 
Rosert R. Barry. 


ADDITIONAL VIEWS 


I concur in the view of Mr. Hoffman that the committee should 
follow up this report with appropriate proceedings to obtain a deter- 
mination by the Supreme Court of the underlying issue: Was the 
Executive constitutionally privileged to withhold the information 


requested? 
Rospert P. Grirrin. 





ADDITIONAL VIEWS OF HON. JOHN E. MOSS 


The additional views of Mr. Hoffman, the ranking minority member 
of the Special Subcommittee on Government Information, and 2 other 
minority members of the 30-member House Government Operations 
Committee, indicate a lack of familiarity with the work and the 
frequently stated objectives of the subcommittee. It is readily ap- 
parent to all who have read the subcommittee’s reports and hearings 
since 1955 that we have been trying to bring into careful focus the 
issues involved in the withholding of information by the executive 
branch of the Federal Government. 

Since the conclusion of the subcommittee’s hearings with the Air 
Force on the refusal of information to the General Accounting Office, 
the subcommittee has been in close consultation with legal authorities 
in the GAO and with other members of the bar who are not associated 
with the Federal Government. We have solicited their advice in 
determining whether it is possible to get the legal issues involved 
before the courts. 

This is not the simple problem which the views of the distinguished 
gentleman from Michigan and his two colleagues glibly imply in the 
statement that “if the chairman is really in earnest, and I assume he 
is, it is suggested the groundwork for a court test be laid.” If the 
distinguished gentleman from Michigan has completed his homework 
to the point where he can advise the subcommittee on the procedures 
necessary to bring the issues before the courts, we would be most 
happy to have the benefit of his studies. 

Mr. Hoffman’s implication during the recent Air Force-GAO hear- 
ings, repeated in his minority views, that the subcommittee’s activities 
result ‘‘in waste of considerable funds” is best answered by comparing 
the costs of operating the subcommittee with the savings which have 
resulted from the subcommittee’s work in just two instances. 

The subcommittee budget has been approximately $55,000 a year. 
As a direct result of the subcommittee’s work the unnecessary Office 
of Strategic Information in the Department of Commerce was abol- 
ished, saving an annual expenditure of $105,000. In addition, the 
Defense Department, at the subcommittee’s repeated urging, declas- 
sified stacks of documents classified before 1946. The Defense De- 
partment estimated that the saving by this declassification, in storage 
costs alone, was $390,000 a year. ‘These are but two instances of 
savings directly or indirectly resulting from the subcommittee’s work. 
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